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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

SMALKOWSKI, et al., )
)

Plaintiffs, )
)

v. ) Case No.: CIV-06-845-M
))

HARDESTY, et al.,  )
)

Defendants. )

PLAINTIFFS’ RESPONSE TO DEFENDANT KENNEDY’S
MOTION FOR SUMMARY JUDGMENT AND BRIEF IN SUPPORT

Defendant Kennedy has filed a motion [Dkt. #14] pursuant to LCvR 56.1 and Fed.R.Civ.P.

12(b)(2) & (6) stating that the Complaint against her should be dismissed because: (1) in her

individual capacity this Defendant enjoys absolute immunity; and (2) in her official capacity, this

Defendant enjoys qualified immunity under the 11  Amendment.  This Defendant has misconstruedth

the law on this topic and does in fact have liability under 42 U.S.C. § 1983 for her part in the overall

conspiracy against the Plaintiffs.

This case arises out of the actions taken against Plaintiffs for their views on Atheism.

Defendants (school district, town and county, and their respective employees) conspired together to

“run the family out of town since they did not fit in.”  The conspiracy permitted, among other things:

(1) Plaintiff N.S. to be twice removed from the girls basketball team solely due to her refusal to

participate in the Lord’s Prayer; (2) Plaintiff Chester Smalkowski to be wrongfully accused and

prosecuted after he was assaulted and attacked by the principal (Buckley) of the Hardesty High

School; and (3) most recently, threats against the lives of all Plaintiffs have been brought to the
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A more comprehensive over-view of the facts can be found in Plaintiffs’ Response1

to Defendant Town’s Motion to Dismiss. 

Pursuant to LCvR 56.1 each party is permitted only one (1) motion for summary2

judgment - therefore, denial of this Defendant’s motion should clear the way for this
matter to be tried by a jury.
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attention of the local law enforcement and this Defendant (including a “murder for hire” scheme

made by one of the defendants) to no avail.   1

As will be shown below - none of the allegations made against this Defendant entitle her to

raise, claim or use the defense of qualified or absolute immunity.  As a result, Plaintiffs request this

court deny this Defendant’s Motion for Summary Judgment and allow this matter to proceed to a

jury.2

Brief in Support

Responses to Statement of Undisputed Facts

1. Defendant Kennedy admits the action is properly brought alleging a Civil Rights violation;

therefore, no response from Plaintiffs is required on this paragraph.

2. Plaintiff admits that Defendant Kennedy is a proper party to this suit, and that she is not

contesting jurisdiction or venue; therefore, no response from Plaintiffs is required on this

paragraph.

3. Plaintiffs’ admit the allegations contained in paragraph 3 of Defendant Kennedy’s motion;

however, it should be noted that Defendant Buckley’s residence is owned and located on the

grounds of the Defendant School District.

4. Plaintiffs admit the allegations contained in paragraphs 4 - 6 of Defendant Kennedy’s

motion.
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It should be noted that this Defendant did not submit “evidence” to the court for3

consideration on her motion.  Rather - Defendant Kennedy’s entire argument is a
legal argument based upon qualified and absolute immunity - without regard to the
allegations made against her.  As a result - Plaintiffs would request this motion be
denied in its entirety.  However, should the court find it necessary to examine
evidence in order to rule on this motion, Plaintiffs would respectfully request this
court defer ruling until after such time as the discovery is complete in this case so
that the evidence could be presented to the court at that time. 
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Plaintiffs’ Statement of Undisputed Facts

1. Defendant Kennedy knowingly used perjured testimony.  See Exhibit ‘A’ - Affidavit of

Plaintiff Nadia Smalkowski - ¶ 2.

2. Kennedy, knowing that Plaintiff Chester Smalkowski was the “victim” of the Defendant

Buckley attack, still prosecuted Plaintiff due to his beliefs.  Ex. ‘A’ - ¶ 5.

3. Kennedy offered to drop the charges against Plaintiff if he moved his entire family out of

Texas County, Oklahoma.  When Plaintiff refused, Kennedy enhanced the criminal charges

from a misdemeanor to a felony charge.  Ex. ‘A’ - ¶ 6.

4. Kennedy provided legal advice and conferred with fellow conspirators on how to further

persecute Plaintiffs.  Ex. ‘A’ - ¶¶ 7 & 9.

5. Kennedy was informed of the “murder for hire” scheme created by Defendant Benji Fuentes,

yet Kennedy refused to investigate or prosecute Fuentes since he too was part of the

conspiracy to violate the Rights of Plaintiffs.  Ex. ‘A’ - ¶ 10.

Argument and Authority

Summary judgment  is proper when "the pleadings, depositions, answers to interrogatories,3

and admissions on file, together with the affidavits, if any, show there is no genuine issue as to any
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material fact and that the moving party is entitled to a judgment as a matter of law." Fed. R. Civ. P.

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  Emphasis added.  In

reviewing a Motion for Summary Judgment, the court must view the evidence in the light most

favorable to the non-moving (Plaintiffs) party.  United States v. Diebold, Inc., 369 U.S. 654, 655

(1962).  

Thus, weighing the argument submitted by this Defendant against the argument submitted

by the Plaintiffs, it is apparent a material discrepancy in the facts exists.  Therefore, the case must

be submitted to the jury.  Here, Defendant did not submit un-controverted facts to the court, only

arguments regarding immunity.  As such, Defendant’s motion must fail since there remain material

facts in dispute which bear on the level of immunity this Defendant would be entitled to raise, if at

all.

Proposition I - Absolute Immunity is NOT Absolute -
In her Individual Capacity this Defendant Only Enjoys Immunity

with Regard to her Role as an Advocate in her Prosecutorial Function

This Defendant would have the court believe that “all of the allegations make against Megan

Kennedy are a result of acts taken by her in her capacity as an assistant district attorney.”

Defendant’s motion - pg. 3.  Therefore, and in accordance with some case law cited by this

Defendant, she should not be held responsible for her actions.  Again, making assumptions of

Plaintiffs’ case, this Defendant states that Plaintiff Chester Smalkowski is “ alleging a malicious

prosecution claim against Defendant Kennedy presumably because he was later exonerated. . .”.

Def.’s motion - pg. 4.
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This Defendant has missed the point completely.  This Defendant - along with the others -

is accused of conspiracy to violate the Rights of Plaintiff through any means necessary.  In addition

to the illegal acts taken by this Defendant during the prosecution (failing to disclose exculpatory

evidence; soliciting perjured testimony; knowingly using false testimony; inappropriate contact with

witnesses and court staff, etc.), this Defendant is also a part of this conspiracy due to her extra-

judicial activities, NOT protected under the theory of absolute immunity.

The concept of Absolute Immunity has been recognized for years as extending to prosecutors.

However, not every action or activity undertaken by a prosecutor is afforded protection under the

theory of absolute immunity.  In fact, absolute immunity has been held to be enjoyed by prosecutors

“only for actions that are connected with the prosecutor’s role in judicial proceedings, not for every

lit igation-inducing conduct.”  Burns v. Reed, 500 U.S. 478, 494 (1991).  Emphasis added.

In the Burns case, the Supreme court examined the roles a prosecutor plays, and which of

those roles can receive the shroud of absolute immunity.  The Burns court felt that actions in a

judicial proceeding while the prosecutor was acting as an “advocate” are protected, but other

activities, including activities that lead to prosecution do NOT have the same protection.  In Burns,

the Supreme Court reversed the lower court’s dismissal for immunity reasons the case saying the

prosecutor’s advice to a law enforcement officer was not protected with absolute immunity.  Justice

Scalia, in his concurring opinion, identifies that there are other areas that would not warrant absolute

immunity for a prosecutor, such as the prosecutor’s role in securing search warrants, etc.  Burns at

497.

The Complaint identifies that Defendant Kennedy participated in a conspiracy to violate the

Rights of Plaintiffs.  Specifically, the Complaint states that Kennedy conspired with the other
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Defendants to punish Plaintiffs for their religious views (¶ 27); Kennedy offered to drop all charges

against Plaintiffs in exchange for BANISHMENT from the entire County (¶ 27); Kennedy RAISED

the bond for Plaintiff Chester Smalkowski when the “banishment” offer was not accepted (¶ 28);

Kennedy was aware of a “murder for hire” scheme and failed to take any action (¶ 38); Kennedy

improperly met with witnesses prior to Plaintiff Chester Smalkowski’s Preliminary Hearing (¶ 40);

and Kennedy assisted in a false accusation against Plaintiffs to the Department of Human Services

(¶ 43).  All of these allegations are contained in the Complaint and do not have the protection of

absolute immunity since none of these allegations relate to the advocacy role in the prosecutorial

function of Kennedy.

Additionally, the evidence will show that Kennedy participated in the civil T.R.O. hearing

filed by Defendant Buckley against Defendant Chester Smalkowski (a civil matter having nothing

to do with the role of a prosecutor at all); and Kennedy was advised of a threat against the family

made on the internet by a student.  This student was seen on the internet holding a handgun making

a threat against Plaintiffs.  A copy of this photo (Ex. B in the Preliminary Injunction Motion) was

provided by Plaintiffs to Defendant Kennedy for investigation.  Kennedy refused.  (Kennedy’s

knowledge of threats and “murder for hire” schemes without investigation or action alone hold her

liable under the Civil Rights provisions of a § 1983 lawsuit.  See Dwares v. City of New York, 985

F.2d 94 (2  Cir. 1993).)nd

The Defendant cites Imbler v. Pachtman, 424 U.S. 409 (1976) as authority demonstrating a

prosecutor has absolute immunity.  Def.’s motion, pg. 4.  However, Defendant stops short of

explaining the rationale and holding of Imbler to the court.  In Imbler, the Supreme Court said that

prosecutors are entitled to immunity for activities that are “intimately associated with the judicial
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It should be noted that Defendant Kennedy did not dispute the allegations contained4

in the Complaint.
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phase of the criminal process,” but, a prosecutor engaged in investigative or administrative activities

is only entitled to a good faith defense.  Imbler at 430.

The Complaint , and other anticipated evidence clearly show that Kennedy exceeded her4

authority as a prosecutor to specifically participate in the conspiracy to “punish” the Plaintiffs.

Kennedy further used her “badge” to continue the persecution of the family under “color of law” -

all in violation of 42 U.S.C. § 1983.  Therefore, Kennedy’s motion for summary judgment claiming

that she has absolute immunity as a prosecutor should fail since this is clearly not the law.

Proposition II - Kennedy can NOT use Qualified Immunity
as a Complete Defense in her “Official Capacity” under the 11 Amendmentth

In her second proposition - Kennedy suggests that she is immune from liability under the 11th

Amendment.  In support of this allegations, Kennedy points the court to the Supreme Court case Will

v. Michigan, 491 U.S. 58 (1989).  In the Will case, the Supreme Court appears to be suggesting that

a “state official” is not a “person” under § 1983 litigation - and therefore, state officials should be

dismissed.

The Will case caused confusion after its decision in 1989 so the U.S. Supreme Court clarified

its position in 1991 in Hafer v. Melo, 502 U.S. 21 (1991).  In Hafer the Court conceded confusion

over its language in Will (Hafer at 23).  The Petitioner in Hafer asserted the same position that

Defendant Kennedy raises today from the Will case.  “Petitioner takes this language to mean that

1988 does not authorize suits against state officers for damages arising from official acts.  We
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REJECT this reading of Will, and hold that state officials sued in their individual capacities are

“persons” for the purpose of 1983 . . .”.  Hafer at 23.  Emphasis added.

The Court went on to explain the difference between being sued in a person’s “official”

capacity and their capacity as an “official.”  Essentially, a public official can be sued in their

individual capacity for their wrong-doing for damages.  However, when the suit is against the official

in their official capacity, it is a suit generally against the state.  In Will the Court stated the 11th

Amendment protected the state’s treasury from attack  - in essence, a suit seeking damages.

However, other relief may be sought from the state and its officials - even in their official capacity -

for instance, where the suit seeks injunctive relief.  Hafer at 30.  Also, see Ex Parte Young, 209 U.S.

123 (1908). 

Here - the Complaint (¶ 50, and Plaintiffs’ Demand (f) found on pg. 15), and a subsequent

Motion for Preliminary Injunction have sought injunctive relief.  According to the Hafer Court,

Defendant Kennedy can be bound, in her official capacity, by the sought after injunctive relief.

Thus, Kennedy’s motion on this second prong should also be denied.

Conclusion

As has been explained above - Defendant Kennedy is NOT entitled to absolute immunity

absolutely.  Rather, she does not enjoy that protection when she is not acting as an advocate in her

prosecutorial function.  The allegations contained in the Complaint, and as will be revealed in the

discovery process demonstrate that most of Kennedy’s actions with the Plaintiffs had nothing to do

with her prosecutorial function - but instead, her animus against Plaintiffs out of her discriminatory

fear of people in her County that did not “fit in.”
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On her second proposition, Defendant Kennedy does not enjoy qualified immunity under the

11  Amendment for ALL remedies sought.  Injunctive relief specifically can be applied againstth

officials acting in their official capacity.  Since the evidence in a Rule 56 motion should be viewed

in the light most favorable to the non-moving party - and, since Kennedy did not dispute any of the

allegations in the Complaint - Kennedy’s motion should be denied.  Therefore, Kennedy’s motion

in full should fail as a matter of law - permitting the cause of action against Kennedy to proceed to

jury trial.

Respectfully Submitted,

___________________________________
RICHARD R. RICE, OBA #15129
Rice & Reneau, P.C.
1401 S. Douglas Blvd., Suite A
Midwest City, Oklahoma 73130
(405) 732-6000 / 737-7446 - fax
Email: Rick@RiceandReneau.com

&

EDWIN KAGIN, KBA#37136
P. O. Box 559
Union, Kentucky  41091
859-384-7000 / 859-384-7324 - fax
Email: edwin@edwinkagin.com

COUNSEL FOR PLAINTIFFS
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Certificate of Service

This is to certify that on the 25  day of September, 2006, I transmitted a copy of the aboveth

and foregoing instrument, electronically, to:

Mr. Mark S. Rains
Rosenstein Fist & Ringold 
525 S Main Street, Suite 700 
Tulsa, Oklahoma  74103 
918-585-9211 / 918-583-5617 - fax
email: markr@rfrlaw.com 

COUNSEL FOR DEFENDANTS
Hardesty Public School District 
David Davidson 
David Brewer 
Lloyd Buckley 
Ernest Cook 
Clinton Martin 
Cassie Fuentes 
Beverly Richards 
Becky Gilbert 

Mr. Stephen J Krise 
Oklahoma Attorney General's Office 
4545 N Lincoln Blvd., Suite 260 
Oklahoma City, Oklahoma  73105-3498 
405-521-4274 / 405-528-1867 - fax 
Email: stephen_krise@oag.state.ok.us

COUNSEL FOR DEFENDANT 
Megan Kennedy 

Mr. Chris J. Collins
Ms. Jodi S Casey 
Collins Zorn Jones & Wagner PC 
429 NE 50th Street, 2nd Floor 
Oklahoma City, Oklahoma  73105-1815 
405-524-2070 / 405-524-2078 - fax 
Email: jodi@czwglaw.com 

COUNSEL FOR DEFENDANTS 
County of Texas County, Oklahoma
Benji Fuentes 
Matt McCormick 
Arnold Peoples

Mr. David W Kirk 
Lytle Soule & Curlee 
119 N Robinson Avenue, Suite 1200 
Oklahoma City, Oklahoma  73102 
405-235-7471 / 405-232-3852 - fax 
Email: kirk@lytlesoule.com 

COUNSEL FOR DEFENDANTS
Town of Hardesty
Guy Koch 

____________________________________
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