


by Defendants does not fully address all of the issues raised by Plaintiffs' motion. Since time is

not of the essence, this Court has thoroughly and sufficiently reflected upon the weighty

principles raised by this motion. This Court has considered the limited evidence before it and

detennines the following:2

I. BACKGROUND

In or about February of 2009, minors A.J.D. and OJ.P., in conjunction with their public

school third-grade class at The Webster School, were provided the lyrics to various songs that

they were to perfonn at an end-of-the-year assembly ("the Assembly"). The Assembly is

scheduled to take place on or around April 30, 2009. The students were told that they would

rel,'Ularly practice the songs in class until the date of its perfonnance at the Assembly. Of the

three songs selected by the third-grade teachers, one of the songs, entitled "In God We still

Trust" ("the Song"), carries the following lyrics:

You place your hand on His Bible
When you swear to tell the truth
His name is on our greatest monuments
And all our money too
And when we pledge allegiance
There is no doubt where we stand
There's no separation
We are one nation under Him
In God we still trust
Here in America
He's the one we tum to

2This Court is clear what this case is not. It is not about the phrase "in God we trust"
inscribed upon our currency, the phrase "one nation under God" that is recited by students when
they say the Pledge ofAllegiance, nor the song "God Bless America" when sung by school
children. This Order does not, nor does it attempt to, engage in a discussion of the First
Amendment implications of these situations.
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When the going gets rough
He is the source ofour strength
The one who watches over us
Here in America
In God we still trust
Now there are those among us
Who want to push Him out
And erase His name from everything
This country's all about
From the schoolhouse to the courthouse
They're silencing His word
Now it's time for all believers
To make our voices heard
In God we still trust
Here in America
He's the one we tum to
When the going gets rough
He is the source of all our strength
The one who watches over us
Here in America
In God we still trust.

The Song was played during class at least three times and was practiced by the whole

class at least once. Additionally, the students were told that if they objected to the Song, for

whatever reason, they did not have to sing the Song at the Assembly; however, they were also

told that if they did not participate in the practice and performance of the Song, they would be

excluded from the Assembly in its entirety.

Following the introduction and subsequent practicing of the Song in their children's third-

grade class, the parents ofA.J.D. and a.J.p. ("Plaintiffs") filed suit. Their Complaint, filed on

March 17,2009, was accompanied by the instant motion. Plaintiffs argue that the conduct by the

teachers, Dawn Caronna and Debbie Moore, the Principal, and the St. Johns County School

District (collectively "Defendants") imposed sectarian religious beliefs onto elementary public

school students and violated their right to free exercise under the First and Fourteenth

3



Amendments to the Constitution of the United States. On the day that Plaintiffs filed the

Complaint and Motion for a Preliminary Injunction, the Defendants fonnally removed the song

from the Assembly roster. Additionally, the Song has not been rehearsed or played in the

classroom since March 12, 2009.

II. ANALYSIS

1. Brief overview of the Establishment and Free Exercise Clauses

Before addressing the elements required for the issuance ofa preliminary injunction, it is

important for this Court to set forth a brief history of the First Amendment, which states in

pertinent part, "Congress shall make no law respecting the establishment ofreligion, or

prohibiting the free exercise thereof. ...,,3 U.S. CONST. amend. I. The First Amendment, as

incorporated through the Due Process Clause of the Fourteenth Amendment, applies to state and

municipal governments, state-created entities, and state and municipal employees. Holloman ex

rei. Holloman v. Harland, 370 F.3d 1252, 1268 (11 th Cir. 2004). It is well-established that

public school officials are state actors and, as such, their conduct bespeaks government conduct.

[d.; see also Brentwood Acad. v. Tennessee Secondary Sch. Athletic Ass 'n., 531 U.S. 288, 304

(2001 ).

Religion has been closely identified with the development ofour history and government.

School Dist. ofAbington Twp., Pa. v. Schempp, 374 U.S. 203, 212 (1963). "The history of man

is inseparable from the history of religion....The fact that the Founding Fathers believed

3Hereinafter referred to as the Establishment Clause and the Free Exercise Clause,
respectively.
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devotedly that there was a God and that the unalienable rights ofman were rooted in Him is

clearly evidenced in their writings from the Mayflower Compact to the Constitution itself." Id. at

212-13. However, "[t]hat is not to say that religion has been so identified with our history and

government that religious freedom is not likewise as strongly imbedded in our public and private

life." Id. at 214. It is, in fact, the religious persecution suffered by our forefathers that makes the

freedom to religious opinion a cornerstone ofour national identity.4 It is axiomatic to this

identity that "the government [remain] neutral, and while protecting all [religions], it prefers

none and disparages none." Id. at 215. To that end, the First Amendment, through the

incorporation of the Fourteenth Amendment, requires that states be neutral in their relations with

religious believers and nonbelievers. Moreover, as an anti-majoritarian document, the purpose of

the Bill ofRights is to,

withdraw certain subjects from the vicissitudes ofpolitical controversy, to place them
beyond the reach ofmajorities and officials to establish them as legal principles to
be applied by the courts. One's right to freedom ofworship and other fundamental
rights may not be submitted to vote; they depend on the outcome ofno elections..
. .While the Free Exercise Clause clearly prohibits the use ofstate action to deny the
rights of free exercise to anyone, it has never meant that a majority could use the
machinery of the State to practice its beliefs.

4At the time the Abington opinion was issued in 1963, there were at least 83 separate
religious bodies, not counting less popular religious organizations, functioning within the United
States. Abington, 203 U.S. at 214. The religious composition ofour nation as it stands today,

makes us vastly more diverse people than were our forefathers. They knew
differences chiefly among Protestant sects. Today, the Nation is far more
heterogenous religiously, including as it does, substantial minorities not only of
Catholics and Jews, but as well ofthose who worship according to no version ofthe
Bible and those who worship no God at all.

Abington, 374 U.S. at 240-41. In light ofsuch changes, it is important to put particular practices
in a timely context. Certain behaviors, which may not have been objectionable at the time ofour
Nations birth, may now be highly offensive to both believers and nonbelievers alike. Id.
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[d. at 226.

To a large extent, the Establishment and Free Exercises Clauses compliment one another.

They are both contained within the First Amendment and protect the freedom of religious, or

non-religious, beliefs and actions. Yet, there exists a tension between the doctrines, when

applied: government action to facilitate free exercise might be challenged as impermissible

establishment, and government efforts to refrain from establishing religion might be objected to

as denying the free-exercise ofreligion.5

Through a series of cases, the Supreme Court has established a framework for analyzing

claims under the Establishment Clause of the First Amendment. The primary test was articulated

in Lemon v. Kurtzman and has come to be known as the Lemon test. 403 U.S. 602 (1971).

Under the Lemon test, the Establishment Clause is violated if the government's primary purpose

is not secular-based, if the principal effect is to aid or inhibit religion, or ifthere is any

"excessive [government] entanglement" with religion. [d. at 613. In County ofAllegheny v.

ACLU, the Court clarified,

[t]he requirement ofneutrality inherent in the Lemon foundation does not require
a relentless extirpation of all contact between government and religion....
[However] [i]t may not coerce anyone to support or participate in any religion or
its exercise.... [T]he government may not place its weight behind obvious efforts
to proselytize on behalfofa particular religion.

492 U.S. 573, 576 (1989); see also Wallace v. Jaffree, 472 U.S. 38, 70 (1985)(precluding

"government from conveying or attempting to convey a message that religion or a particular

belief is favored or preferred")(O'Connor, J. concurring). Government neutrality, in the form of

the 'endorsement test,' has become widely accepted in evaluating claims under the Establishment

SErwin Chimerinsky, Constitutional Law: Principle and Policies, 1140 (2d ed. 2002).
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Clause,6 "[i]fgovernment is to be neutral in matters of religion, rather than showing either

favoritism or disapproval towards citizens based on their personal religious choices, government

cannot endorse religious practices and beliefs ofsome citizens without sending a clear message

to the nonadherents that they are outsiders." Allegheny, 492 U.S. at 627 (O'Connor, J.,

concurring in part and concurring in opinion)(emphasis added).

Also of note is the distinction that Courts have made between student-lead prayer or

messages and government endorsed religious exercises. Various courts have grappled with what

is the appropriate test to determine the extent ofgovernment interaction in cases involving the

Establishment Clause. In Borden v. School District ojthe Township ojEast Brunswick, a high

school football coach brought an action against a school district for their policy ofprohibiting

faculty participation in student-initiated prayer. 523 F.3d 153, 159-60 (3d Cir. 2008). In its

analysis, the Third Circuit found it unnecessary to analyze whether the plaintiff's conduct

violated the Establishment Clause under the Lemon test, concluding that it did violate the clause

under the 'endorsement test.' /d. at 175. The Court looked to the history and context of the

coach's prayer activities with the team and detennined that his "past conduct signaled an

unconstitutional endorsement ofreligion."7 Id. at 176. The Court noted that the plaintiff's

historical involvement "with prayer at these two activities-as a participant, organizer, and

6However it would be disingenuous to suggest that the Court is unanimous in its adoption
of the 'endorsement test.' Moreover, "even Justices who have adopted the 'endorsement test' do
not agree on how it should be applied." Bauchman v. West High Sch., 132 F.3d 542, 552 (1997).

7For twenty-three years, the plaintiff led the team in pre-game prayer in the locker room.
He also appointed the chaplain to say grace before team meals. The practice changed once the
school district asked him to stop; he instead directed the chaplain write a prayer and the plaintiff
selected a student to read it.
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leader-would lead a reasonable observer to conclude that he was endorsing religion." /d. The

court specifically stated that had the previously discussed historical context been absent, and the

plaintiff was bowing his head and kneeling with the students out of a sign ofrespect for student

inspired prayer, its holding may have been different./d.

Conversely, in Adler v. Duval County School Board, the Eleventh Circuit found that a

school system's policy of permitting a graduating student, elected by her class, to deliver an

unrestricted message ofher choice at the graduation ceremony was not facially violative of the

Establishment Clause. 250 F.3d 1330, 1331-32 (11th Cir. 2001). The Court focused on the

board's policy which "explicitly divorces school officials from the decision-making process as to

whether any message-be it religious or not-may be delivered at the graduation at all."s /d. at

1333. Ultimately, the Court found that the decisional control over the most crucial parts of the

message rested with the students, and not the state, and as such any message delivered by the

student could not reasonably be viewed as the school's endorsement of that message. /d.

The paragraphs above have set forth various tests used by courts to determine whether

state or federal governments have violated the First Amendment. As this Court discusses more

fully below, Defendants' conduct regarding the playing, practicing, and scheduled performance

of the Song fails to pass constitutional muster under any of the established tests.9 It is also of

note that the analysis is not effected by whether the student was or was not offended by the

SThe school officials in Duval County are, "affirmatively forbidden from reviewing the
content of the message and are expressly denied the opportunity to censor any non-religious or
otherwise disfavored views." Adler, 250 F.3d at 1336.

9Recall that in Borden the Court declined to analyze the plaintiff's conduct under the
Lemon test, as a violation under the endorsement test alone was sufficient to hold his actions in
violation of the First Amendment. 523 F.3d at 175.
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school district's conduct. Lee v. Weisman, 505 U.S. 577, 598 (1992). The question as to whether

certain conduct violates the Establishment or Free Exercise Clause is objective and based on a

First Amendment analysis that is largely independent from individual feelings of indignity or

personal affront.

2. Elements of a Preliminary Injunction

It is with this history in mind, that this Court turns its attention to the present motion.

The standards to apply when considering a motion for preliminary injunction are well-settled in

this Circuit:

The movant must demonstrate: (1) a substantial likelihood that he
will prevail on the merits ofthe claim; (2) a substantial threat that he
will suffer irreparable harm ifan injunction is not issued; (3) that the
threatened injury to the plaintiffoutweighs any injury an injunction
will cause the opponent; and (4) that granting the injunction is not
against the public interest.

Shell Oil Co. v. Altina Associates. Inc., 866 F. Supp. 536, 541 (M.D. Fla. 1994), citing ChefJer v.

McGregor,6 F.3d 705, 709-710 (lith Cir. 1993) and Fed.R.Civ.P. 65.

a. Plaintiffs' likely Success on the Merits

Public school officials have long been prohibited by the Establishment Clause from

inserting religious exercises into school activities. Weisman, 505 U.S. at 579 (l992)(discussing

prayer at graduation ceremonies); Wallace, 472 U.S. at 48 (prohibiting daily prayer in public

classrooms); Stone v. Graham, 449 U.S. 39 (1980)(Prohibiting the posting ofa copy of the Ten

Commandments on public school classroom walls); Abington, 374 U.S. at 205 (1963)(refusing to

allow Bible reading before class by student volunteers); Engel v. Vitale, 370 U.S. 421
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(1962)(prohibiting nonsectarian prayer at beginning of the school day); Karen B. v. Treen, 653

F.2d 897 (5th Cir. 1981)10, affirmed per curiam, 455 U.S. 913 (1982)(extending class prayer

prohibitions to students and teachers)

In Abington, the Court held unconstitutional a state law that required daily reading of

Bible verses and a recitation of the Lord's Prayer in public schools, despite the school district's

assertion of such secular purposes as the "promotion ofmoral values, the contradiction to the

materialistic trends of our times, the perpetuation ofour institutions and the teaching of

literature." 374 U.S. at 223. Participation in the exercise was deemed 'voluntary,' as students

who did not wish to be present for the morning devotional could be excused, subject to parental

consent. Id. at 205. In its analysis, the Court dismissed the Defendants' argument that the

excusal provision of the statute mitigated any claim that the statute was unconstitutional. Id.

289-90. Further, the Court focused on a child's likely reluctance to seek excusal because they

are, "disinclined... to step out of line or flout peergroup norms." Id. at 290.

In Wallace, the parent of three public school children brought an action challenging the

validity of an Alabama school prayer and meditation statute. I I 472 U.S. at 42. The plaintiff

alleged that the defendant teachers led their classes in saying certain prayers in unison and that

the children were exposed to ostracism by their peers when they declined to participate. Id. at 41.

In affirming the appellate court's finding that the was statute unconstitutional, the Court

discussed the important jurisprudential principles embedded in the First Amendment, noting, "a

lOIn Bonner v. City ofPritchard, 661 F.2d 1206, 1209 (11th Cir. 1981 )(en bane), this
Circuit adopted as precedent decisions of the former Fifth Circuit rendered prior to October 1,
1981.

I ITwo of the plaintiff's children were in second-grade and the third was in kindergarten.
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system which secures the right to proselytize religious, political, and ideological causes must also

guarantee the concomitant right to decline to foster such concepts. The right to speak and the

right to refrain from speaking are complementary components of the broader concept of

'individual freedom ofmind.'" Id. at 51.

As in both cases discussed above, the controversy here involves public schools and

conduct by school employees that allegedly violates the neutrality requirement of the

Establishment Clause. As in Wallace, the students were elementary-aged children who were

required to speak (or sing) a message that endorsed a specific religious viewpoint, believing in

God, while condemning nonbelievers. Not unlike vocal classroom prayer, the students in the

present case were asked to sing aloud lyrics that espouse a religious viewpoint contradictory to

their own.

Defendants argue that public school choirs are permitted to sing religious songs and

therefore, the practicing and performing ofone religious song does not rise to the level of a

constitutional violation. In support of their argument, Defendants rely on two cases: Doe v.

Duncanville Independent School District, 70 F.3d 402, 404 (5th Cir. 1995) and Bauchman v.

West High School, 132 F.3d 542 (10th Cir. 1997).

In Duncanville, the court determined that the school district's practice ofpermitting a

high school choir to adopt a Christian theme song did not violate the Establishment Clause. 70

F.3d at 408. The court noted, "[we have] analyzed school-sponsored religious activity in terms

of the coercive effects that the activity has on students and the [Supreme] Court's disapproval of

government practices that appear to endorse religion." /d. at 405. The conduct in question in

Duncanville arose from Plaintiff's voluntary participation in a middle school and high school
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choral programs. As a member of the programs, the student was required to sing the Christian­

based songs Go Ye Now in Peace and May the Lord Bless You and Keep You.

This Court recognizes, in accord with Abington, that the Establishment Clause does not

prohibit choirs from singing religious songs as a part ofa secular music program. 374 U.S. at

225. However, in Duncanville, the choir director testified that one of the songs was particularly

useful to teach students to sight read and sing a capel/a. 70 F.3d at 407. Additionally, the choir

director estimated that 60-75 percent ofserious choral music is based on sacred themes or text.

Id. In the case before this Court, it is difficult to find such parallel reasons to support a third­

grade class's rendition of a popular country music song. The court in Bauchman also noted that a

significant percentage of choral music is based on religious themes or texts and reasoned that a

music instructor, ''would be expected to select any particular piece ofsacred choral music, in

part, for its unique qualities useful to teach a variety of vocal skills." 132 F.3d 542, 554 (10th

Cir. 1997). It also cautioned courts to "resist attributing unconstitutional motives to the

government, particularly where we can discern a plausible secular purpose." Id.

Defendants also note that "a public school choir does not endorse religion because its

choir sings a Christian song." Defs. Resp., Doc. 5, p. 6. However, in the cases on which the

Defendants rely, the courts discuss songs with widely recognized musical value sung by middle

school and high school choirs, not third-grade elementary school classes. In both cases above,

choir was an elective class, for academic credit, that the student chose to take. Presumably, if a

student took issue with the choral selection they could find another elective to take its place,

without feeling penalized.

In the case before this Court, the eight year-olds in question were in the same class all

12



day, studied the same curriculum as their classmates, and did not have a choice as to elective

classes. The students were given the option as to whether they wanted to perform the Song;

however they were told that if they exercised the option to abstain, they would have to forgo

participation in the end-of-the-year Assembly. As Justice Clark noted,

While I do not question the judgment ofexperienced educators that the challenged
practices may well achieve valuable secular ends, it seems to me that the State acts
unconstitutionally if it either sets about to attain even indirectly religious ends by
religious means, or if it uses religious means to serve secular ends where secular
means would suffice.

Abington. 374 U.S. at 281. The Supreme Court has suggested that when evaluating a government

actor's conduct under the Establishment Clause, the analysis should include the context of the

alleged violation. Allegheny, 492 U.S. at 597. In the case before this Court, the students were not

only excluded from one song, but penalized for their objection by being taken out of the

performance altogether.

Defendants also contend that, "the selection, practice and performance of an overtly

Christian song is not a de facto violation of the First Amendment. .. the one practice and

approximately three playings ofa recording preceding the voluntary withdrawal of the song...

[does] not constitute a violation to the First Amendment." Defs. Resp., Doc. 5, p. 7. This Court

finds this argument spurious at best. In contrast, the Supreme Court has noted, "[i]t is no

defense that the religious practices here may be relative minor encroachments on the First

Amendment. The breach ofneutrality that is today a trickling stream may all too soon become a

raging torrent and... it is proper to take alarm at the first experiment on our liberties." Abington,

374 U.S. at 225.

The Song fails the neutrality test as it undermines and attacks the fundamental principle
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of separation ofchurch and state, a principle that underlies the Establishment and Free Exercise

Clauses of the First Amendment. The lyrics to the Song state, "there is no separation, we are one

nation under Him... there are those among us, who want to push Him out and erase His name

from everything this country is all about. .. now its time for all believers to make our voices

heard." These lyrics endorse a specific viewpoint of preference for religious sectarianism.

Further, unlike the songs performed by the high school and middle school choirs, this song

antagonizes and degrades those whose beliefs differ from the ones espoused by its lyrics.

Moreover, the lyrics from Go Ye Now in Peace and May the Lord Bless and Keep You were

drawn from historical Biblical text; whereas "In God We Still Trust," which was recently

released, does not contain such reference. As a patently religious and proselyting piece, the Song

fails the 'endorsement test' set forth in Allegheny and supports a finding in favor of the Plaintiffs.

492 U.S. at 627.

b. Plaintiffs will suffer irreparable injury absent an injunction

The next step in this Court's inquiry is to determine whether, at the time the suit was

filed, the injury being complained ofwas capable ofbeing addressed through injunctive relief.

County ofRiverside v. McLaughlin, 500 U.S. 44, 50 (1991). Additionally, the threat of injury

must not be conjectural, hypothetical, or contingent. It must be real and immediate, and create a

definite threat of future injury. City ofLos Angeles v. Lyons, 461 U.S. 95, 101 (1983).

Defendants argue that Plaintiffs do not meet this prong because at the time relief was

sought, the remedy Plaintiffs seek, exclusion of the Song, was already in place. Nevertheless,

even the briefest infringement of a First Amendment right constitutes irreparable injury. Elrod v.
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Burns,427 U.S. 347,373-74(l976)(findingthat the"lossof First Amendmentfreedoms,even

for briefperiodsof time, unquestionablyconstitutesirreparableinjury"). ThoughDefendants

arguethat"Elrod doesnot standfor thepropositionthata plaintiff needonly allegea First

Amendmentviolation to automaticallyshowirreparableharm," Plaintiffs adequately

demonstratethat the injunctiverelief theyseekwill preventfuture injury. Bauchmanv. West

High School,et al., 900F. Supp248,251n.3 (C.D. Utah 1995). Moreover,it is entirelypossible

that theschooldistrict, in responseto political pressuresby parentsandconcernedcitizens,could

decideto reinstatetheSong'sperformanceat theAssembly.12 Whenconsideringconstitutional

protections,this is a hazardthat this Court is not at liberty to tolerate. In the instantcase,

Plaintiffs' lossof rightsguaranteedto themby theEstablishmentClauseof theFirst Amendment

constitutesirreparableinjury andmilitatesa finding in favor of Plaintiffs.

c. Plaintiffs wiD suffergreaterharmwithout injunctiverelief thanDefendantswould suffer

if the injunctionweregranted.

In relationto the third prongof thepreliminaryinjunctionanalysis,the immediate

questionbeforethis Court is: whosepotentialharmis greater?Plaintiffs, if theSongwere

practicedin a classor placedbackon theperformanceschedulefor theAssembly,or Defendants,

in beingenjoinedfrom conductin which theysaytheywill no longerengage?JusticeBlack

'2Notsurprisingly,Defendants'removalof theSongfrom theAssemblyprogramhas
createda heatedresponseby parentsandcitizensthroughoutNortheastFlorida. If this Court
failed to takeaction,what preventsthesuperintendentor schoolboardfrom succumbingto the
disquietudeof theirconstituencyandmakinga last-minutedecisionto includetheSongin the
Assemblyprol:,rram? If this did occur,this Courtmaybeprecludedfrom takingprotectiveaction
to safeguardthestudents'First Amendmentrights.
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notedthatgovernmentcannotforce a personto, "'professa beliefor disbeliefin anyreligion.'

Neithercanit constitutionallypasslawsor imposerequirementswhich aid all religionsasagainst

non-believers,andneithercanaid thosereligionsbasedon a beliefin theexistenceofGodas

againstthosereligionsgroundedon differentbeliefs." Torcasov. Watkins,367 U.S. 488,495

(1961). Therefore,this Court finds that theharmthat Plaintiffs would sufferif theSongwereto

bepracticedand/orplacedbackin theAssemblyperformance-effectivelyforcing thestudentsto

professa beliefcontraryto theirown or alternativelyto beexcludedfrom theAssemblyin its

entirety-outweighsanyharmthat theDefendantwould sufferby beingenjoinedfrom such

conduct. Evenifit is establishedthatattendanceat theAssemblywasvoluntary,"theargument

thatoptionof not attendingthe [Assembly]excusesanyinducementor coercionin the

[Assembly] itself... lacksall persuasion."Weisman,505 U.S. at 595.

In additionto the lyrics of theSongitself, this Courtexpressesits concernthat these

children,aselementaryschoolstudents,havea heightenedsusceptibilityto pressuresof

conformityandpossibleostracism. In Weisman,a public middleschoolstudentandherfather

broughtsuit seekinga permanentinjunctionto preventthe inclusionof invocationsand

benedictionin the form ofprayerat graduationceremoniesofcity pubicschools. Id. at 583. The

SupremeCourtaffirmed thedistrict courtsissuanceof the injunction,notingthateventhoughthe

middleschoolpromotionceremonywascompletelyvoluntary,thenonsectarianprayerviolated

theEstablishmentClause.13 Id. at 578-79. In discussingthedefendant'simpressionability,the

13Theindividual who wasselectedby theschoolto give boththe invocationandthe
benedictionwasa JewishRabbi. As wascustomary,theprincipal advisedthe Rabbi thathis
remarksshouldbenonsectarianandgavethe Rabbia brochurethatsuggestedappropriate
languageto beusedin his address.During the invocation,theRabbireferredto Godonly once
andduringthebenediction,hementionedGodandthe Lord, eachalsoonly once. Eachof the
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SupremeCourtacknowledgedthe"conflict ofconsciencefacedby theyoungstudent"and

chargedthat societywould be"lessthantrueto its heritageif it lackedabidingconcernsfor its

youngpeople." [d. at 579,598. EvenJusticeScalia,who advocatedon behalfofschoolprayer

in his dissent,indirectly admittedtheremaybean interestin heightenedprotectionfor those

studentsof tenderyears,"graduationis regardedas[a] significantevent... it is generally

associatedwith transitionfrom adolescenceto youngadulthood....Why, thendoestheCourt

treatthemasthoughtheywerefirst-graders?"[d. at 639.

In the instantcase,asthird-gradersthestudentsaremoreeasilyinfluencedby their

teachers.Theyarereliant uponthoseteachersto reinforcepositivesocial,cultural,andscholastic

behaviors. Similarly, theyarealsoextremelysensitiveto signsofdisapprovaland

disappointmentfrom thesameteachersandtheir classmates.Theslightesthint that theyare

somehowdifferent from their peerscanbevery troubling. TheAbingtonCourtexplained,

By requiring what is tantamountin the eyes of teachersand schoolmatesto
professionofdisbelief,orat leastnon-conformity,theproceduremaywell deterthose
children who do not wish to participatefor any reasonbasedupon the dictatesof
consciousfrom exercisinganindisputablyconstitutionalright to beexcused.Thus,
the excusal provision in its operationsubjects them to a cruel dilemma. In
consequence,evendevoutchildrenmaywell avoid claimingtheir right andsimply
continueto participate...becauseofanunderstandablereluctanceto bestigmatized
asatheistsor nonconformistssimplyon thebasisof their request.

•
374 U.S. at 289. In telling eight-yearold students,who presumablyexpressedtheir right to

excusal,that failure to performtheSongwould excludethemfrom the Assemblyin its entirety,

theDefendantsin the instantcaseostracizedtheobjectingstudentsfrom their classmatesand

presentationsdid not extendbeyonda minute. Weisman,505 U.S. at 583-84.
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effectivelypenalizedthemfor exercisingtheir constitutionalright to object. 14 In essence,

Defendantsweremandatingthatall studentsproselytizea specificviewpoint-that theyare

believerswho should"makeour voicesheard."

Moreover,theremarksmadeat thepromotionceremonyin Weismanwerewholly

nonsectarianandtheCourtstill found themin violationof the EstablishmentClause.Thelyrics

to "In GodWe Still Trust" arenot only sectarian,but alsofactional in theirassertionby stating

that thereis no separationbetweenchurchandstate.Moreover,astheCourt reasonedin

Weismant it is problematicto impart responsibilityon "theobjectort [and] not themajority, to

takeunilateralandprivateactionto avoidcompromisingreligiousscruples"by electingto miss

theAssembly. 505 U.S. at 596. To saythata studentt "mustremainapartfrom theceremony...

is to risk compellingconfonnityin anenvironmentanalogousto theclassroomsettingt wherewe

havesaidtherisk ofcompulsionis especiallyhigh." Id (emphasisadded). Thethird-grade

studentsarebeingaskedto makethesamechoicehere. Evenif theychoosenot to takepart in

theactivitYt anoptiondisfavoredby theCourt in Weisman,theywould still beexposedto the

lyrics of theSongin theclassroom,whereit is likely that their "conscientiousobjection"would

causefurtherostracismfrom theirclassmates.

14Aspreviouslydiscussed,Defendants'removalof theSongfrom theAssemblyprogram
hasgarnereda fair amountof mediaattention. Onecitizenaptly noted"it is very easyto criticize
otherswhenyour religion is theonein themajority.... [P]erspectiveschangewhen yourreligion
becomestheminority." http://www.jacksonville.com/community/my_stjohns/sun/2009-04­
09/story/inJod_we_still_trust_not_finished_in_court. If First Amendmentjurisprudencewas
subjectto thewill of themajority, it would effectivelymakeits developmentby thejudiciary
moot,as�~�\�a�b�\�\�~�\�\�e�d doctrinewould besupplantedby envoguepopularopinion. TheBill of
Rightswasenactedto protectindividual liberties,especiallyifthoselibertiesbecame
controversialor unpopular.
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d. Thepublic interestwould beservedby enjoiningDefendants'acts.

Thefinal inquiry beforethis Court is whetherthepublic interestwould beservedby

enjoiningDefendants'acts. Accordingto ThomasJefferson,theclauseagainstgovernment

establishmentof religion wasintendedto erecta '\vall ofseparationbetweenchurchandstate."

Reynoldsv. UnitedStates,98 U.S. 145, 164( I879). Additionally, theobjectof theFirst

Amendmentwasto "createa completeandpermanentseparationof thespheresof religion

activity andcivil authorityby comprehensivelyforbidding... public aid or supportfor religion:'

Eversonv. Bd.o/Ed.O/EwingTwp.,330U.S. 1,31-32(1947). "What to mostbelieversmay

seemnothingmorethana reasonablerequestthat thenonbeliever respecttheir religious

practices,in a schoolcontextmayappearto thenonbelieiveror dissenterto beanattemptto

employthemachineryof theStateto supportreligiousorthodoxy." SantaFe Indep.SchoolDist.

v. Doe,530 U.S. 290,312(2000).

As previouslynoted,the lyrics to thesongtakeaim at oneour nation'sfundamental

principles:theseparationof churchandstate. TheConstitution'sprohibitionof thestate's

"establishmentof religion" mandatesthat thegovernmenttreatreligionsequally. Midrash

Shepardi. Inc. v. Town0/Surfside,366 F.3d 1214, 1242(11th Cir 2004). Inherentin this equal

treatmentis theseparationofchurchandstate,which ensuresthat thegovernmentdoesnot make

"adherenceto religion relevantto a personsstandingin the[ ] community." Id. By encouraging

studentsto sing''thereis no separation,we areonenationunderHim," theschoolis effectively

endorsinga religiousview that is contraryto well-establishedconstitutionallaw.

Therearethosewho objectto thepaththatour First Amendmentjurisprudencehastaken

in regardsto religion andthestate. UndertheprotectionsofourConstitution,thoseindividuals
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areentitledto expresstheir dissent. However,the public interestis well servedin preventingthe

coercionof third-gradestudentsto participatein astatesponsoredperfonnancethatendorses

suchanopinion. Plaintiffs haveadequatelysatisfiedall therequirementsfor a preliminary

injunction.Plaintiffs establishtheir likelihood on themerits,aspublic schoolofficials havelong

beenprohibitedby theEstablishmentClausefrom insertingreligiousexercisesin school

activities. Subjectto therigorsof First Amendmentanalysis,Defendantsfail both theLemonand

'endorsement'testsset forth by our SupremeCourt. Lemon.403 U.S. at 613;Allegheny,492

U.S.at 627. Additionally, Plaintiffs haveshownthat theywill sufferirreparableinjury absentan

injunction. ThoughDefendantshavevoluntarily takentheSongoutof theAssembly,thereis no

guaranteethat theSongwill not find its waybackinto theperfonnance.Moreover,it bears

repeatingthateventhebriefestof infringementson First Amendmentrights by stateactors

constitutesirreparableinjury. Elrod, 427 U.S. at 373-74. As their First Amendmentrightshave

alreadysufferedviolation, Plaintiffs would suffergreaterhannwithout injunctivereliefifthe

violation wererepeatedthanwould Defendantsin beingenjoinedfrom suchconduct. Finally, it

is in the interestof thepublic interestfor this Court to protectthestudents'First Amendment

freedomsby enjoiningtheDefendantsfrom playing,practicing,or perfonningtheSongin the

classroomor at theAssembly.

3. MootnessandtheVoluntaryCessationDoctrine

Defendantsarguethat the Plaintiffs areunableto satisfytherequirementsfor a

preliminaryinjunctionanalysisbecausePlaintiffs, amongstotherthings,havefailed to provethat

theywill sufferimminentandirreparableinjury absentan injunction. In supportof their
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argument,Defendantsnotethat theremedysoughtis alreadyin place(ie... theperformanceof

theSonghasbeenremovedfrom all practicesandtheAssembly),andthusindirectlychallenge

thePlaintiffs standingto requestsuchrelief.

Article III of theConstitutionlimits thejurisdictionof thecourtsto actualcasesand

controversies,"[a] caseis mootwhenit no longerpresentsa live controversywith respectto

which thecourtcangive meaningfulrelief. If eventsthatoccursubsequentto the filing ofa

lawsuit. .. deprivethecourtof theability to give theplaintiff... meaningfulrelief, thenthecase

is moot." Troiano v. SupervisorofElectionin PalmBeachCounty,382F.3d 1276, 1282(11th

Cir.2004). Nevertheless,it is importantto notethatvoluntarycessationprovidesan important

exceptionto thegeneralrule thata caseis mootedby theendof theoffendingbehavior."Id. at

1282. Moreover,

It is well settledthatadefendant'svoluntarycessationofachallengedpracticedoes
not deprivea federalcourtof its powerto determinethelegalityof thepractice. If
it did, thecourtswould becompelledto leavethedefendantfreeto returnto his old
ways. In accordancewith thisprinciple.Thestandard[ ] announcedfor determining
whethera casehasbeenmootedby thedefendant'svoluntarycessationis stringent:
A casemight becomemoot if subsequenteventsmadeit absolutelyclearthat the
allegedlywrongful behaviorcouldnot reasonablybeexpectedto recur.

Sheelyv. MRI RadiologyNetwork.P.A.,505F.3d 1173,1183-84(11thCir. 2007)(citingFriends

oftheEarth v. LaidlawEnvtl. Servs.(TOC), Inc., 528 U.S. 167, 189(2000». Thepartyasserting

mootnessbearsa "formidableandheavyburden"ofpersuadingthecourt that theconductcould

not reasonablybeexpectedto occuragain.Id. Defendants'assurancethattheywill not continue

theconductat issueis "oneof thefactorsto beconsideredin determiningtheappropriatenessin

grantingan injunctionagainstthenon-discontinuedacts." Sheely,505 F.3dat 1184. Though

governmentactorsare,in someinstances,granteda rebuttablepresumptionthattheconductwill
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not recur,courtshavefound injunctivereliefappropriatewhenschooldistrictsarea partyto

controversiesinvolving theFirst Amendment.Jagerv. DouglasCountySch.Dist., 862 F.2d824

(II th Cir. I 989)(holdingthatvoluntarily ceasingpre-gameprayeruponthe filing ofa lawsuitdid

not rendertheschoolboard'sconductmoot); Hall v. Rd. ofSch.Com'rsofConecuhCounty,656

F.2d999, 1000(5th Cir. 1981)(finding actionnot mootedby schoolboard'svoluntarycessation

ofmorningdevotionalsuponthe filing ofa lawsuit).

Defendants'declarationthat it hasno intentionofresumingclassroompracticesor

Assemblyperformanceof theSongdoesnot strip Plaintiffs' of their standingto movefor a

preliminaryinjunctionbarringsuchconduct. Defendantsoffer no otherevidence,beyondthe

swornaffidavit of theschool'sprincipal,lsthat theSongwill notbepracticedor performed.

However,Defendantsdeclineto stipulateto a preliminaryinjunction thatwould guaranteethat

playingor practicingtheSongwould beprohibited. This is insufficient to overcomethe

formidableburdenthatDefendantsbearin convincingthis Court that theconductcouldnot

reasonablybeexpectedto occuragain. Moreover,Defendantsmistakenlycontendthat

stipulatingto a preliminaryinjunction wouldmakeit moredifficult to defendtheir claim,

assertingthatdoingsowould betantamountto admittingthat theirconductwassomehow

unconstitutional.This is not thecase. Defendantshaveampleopportunityto defendtheiractions

againsta permanentinjunctionor moneydamagesasthesuit proceeds.Therefore,this Court

finds that theDefendant'svoluntarycessationofthepracticeat issueis not enoughto render

ISAfter thehearingfor thepreliminaryinjunctionhadalreadytakenplace,Defendants
filed affidavits in supportof their position. BaseduponLocal rule 4.06(b)(3)andFed.R.Civ.P.
6(c)(2), Defendantsfiled theseaffidavitsoutof time. Theywerestrickenfrom therecordand
this Courtdid not considerthemwhenruling on thepresentmotion.
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moot Plaintiffs' requestfor, andthis Courtsissuanceof, a preliminaryinjunction.

III. CONCLUSION

TheSupremeCourthasacknowledgedthat, "everystateactionimplicatingreligion is

[not] invalid ifoneor a few citizensfind it offensive... offensealonedoesnot [] showa

violation." Weisman,505 U.S. at 598. Nevertheless,it is well-establishedthatneithera State

nor the federalgovernmentcanuseits poweror prestigeto aid religion or preferonereligion

overanother. When,asin the instantcase,thepublicschoolselects theSongthat thestudents

will perfonn,theSonghasa sectarianandproselytizingmessage,theSongis to beperfonnedat

a public schooleventthat is planned,supervised,andgivenby theschoolofficials, andthe

schoolpressuresthestudentsto attendandparticipatein singingtheSong,thanit is clearthat the

governmentis advancingandpromotingreligion.16 SeeWeisman,505 U.S. at 603 (Blackmun,J.,

concurring). Defendantsareincorrectin assertingthat theSonghasa valid secularpurposethat

16It is likely that this Orderwill causevariedresponsesby thosefollowing this case;
however,this Court finds wisdomin the thoughtsofa schoolboardmemberwho faceda similar
controversy,

Oneof the foundationsof our democracyis that the right of someoneto express
concernor to bring a matterof discomfort to the attentionof authority is to be
respectedandprotected.It is not to bevilified anddishonored.Someoftheextreme
language,hatefulemails,andinappropriateandinaccuratereportingofthisstoryhas
shiftedblameonto the blamelessand hasdistortedbeyondmeasurethe matterat
hand. If we cando onething togetherasa community,it shouldbe to standup in
vastnumbersandexpressoutrageandconcernagainstthosewhowouldcheapenthe
actionsofbraveandcommittedAmericans. No personshouldhaveto beafraid to
expresstheirconstitutionallyprotectedindividualrights. Hopefully,wecanall learn
from this experienceandmoveforward with dignity andrespectfor eachother.

Borden,523 F.3dat 162.
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eclipsesa merelyincidentalreligiousreference.Thechallengedsongis not a sacredexampleofa

choralmusicusedto instructstudentsin musictheoryandappreciation.It is a modern,

Americancountymusicsongovertlyespousinga specificreligiousviewpointandattackingof

thosewho do not sharein thesamebelief. Additionally, thesongdegradesthedoctrineof

governmentalseparationfrom andneutralitytowardsthepromotionof religiousideologies. It is

with theseideasin mind that this Court finds Plaintiffs entitledto a preliminaryinjunctionwhich

barstheschoolboard,andits employees,from re-introductionof theSonginto theclassroomor

theAssemblyperformanceschedule.

Thereforeit is ORDEREDandADJUDGED:

1. Plaintiffs' Motion for a PreliminaryInjunctionis herebyGRANTED.

2. DefendantsandtheDefendants'officers,agents,servants,employees,attorneysandall

otherpersonsin activeconcertor participationwith DefendantsareherebyPRELIMINARY

ENJOINEDfrom directingor causingpublic schoolstudentsat TheWebsterSchoolto rehearse

or performthesongentitled"In GodWe Still Trust."

DONE andENTEREDin Jacksonville,Floridathis /5J'(dayofApril, 2009;;r Y.· 3 �~ PI

Copiesto:
D. GrayThomas,Esq.
MatthewR. Kachergus,Esq.
William J. Sheppard,Esq.
FrankD. Upchurch,III, Esq.
JohnDavid Marsey,Esq.
RichardQ. Lewis, III, Esq.
RobertJacobSniffen,Esq.
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