of such platforms, civic engagement has skyrocketed and government transparency has been
emphasized more than ever before. Governors in all 50 states and almost every Member of
Congress have set up accounts on Twitter or Facebook for the purpose of enabling ordinary
citizens to participate in the process of discussing, listening to, and offering different viewpoints,
much like a public discussion in a town hall, city council meeting, or even a public park or
sidewalk.
3.

Plaintiffs are individuals, as well as American Atheists, Inc. on behalf of its

members, who were censored and blocked by Defendant Stanley Jason Rapert on his Facebook
and Twitter accounts, which are accessible to all other citizens. Plaintiffs were blocked after
voicing criticism of his attacks on members of the LGBTQ community, his support of a bill to
require the display of the divisive and exclusionary phrase “In God We Trust” in all Arkansas
public school classrooms and libraries, and his support for a Ten Commandments display on the
grounds of the Arkansas State Capitol, among other issues.
4.

The voices of atheists and other advocates for the separation of religion and

government provide valuable contributions to the public discourse, and to deny citizens access to
public forums based on their viewpoint silences individuals and violates free speech rights
guaranteed by the First Amendment, the equal protection of the laws as guaranteed by the
Fourteenth Amendment, Article 2 § 6 of the Arkansas Constitution, and the Arkansas Religious
Freedom Restoration Act.
5.

Plaintiffs respectfully ask the Court to declare that the viewpoint-based exclusion

of the individual Plaintiffs from public forums by the Defendant violates the First Amendment,
order the Defendant to restore their access, and grant the Plaintiffs nominal and punitive
damages, among other relief.
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JURISDICTION AND VENUE
6.

This is an action arising under 42 U.S.C. §§ 1983 and 1988 to redress the

deprivation, under color of state law, of rights secured by the First and Fourteenth Amendments
to the United States Constitution and under Ark. Code Ann. § 16-123-105(a) to redress the
deprivation, under color of state law, of rights secured by Article 2 § 6 of the Arkansas
Constitution, and the Arkansas Religious Freedom Restoration Act.
7.

Declaratory relief is authorized by Rule 57 of the Federal Rules of Civil

Procedure and 28 U.S.C. § 2201 and 2202.
8.

This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 (federal

question jurisdiction) and 1343 (civil rights jurisdiction).
9.

This Court has supplemental jurisdiction over Plaintiffs’ state claims under 28

U.S.C. § 1367.
10.

Venue is proper in this Court under 28 U.S.C. § 1391(b)(1) and (b)(2). The

defendant resides within the district and a substantial part of the events giving rise to this claim
occurred in this District.
PARTIES
11.

American Atheists, Inc. (“American Atheists”) is a 501(c)(3) nonprofit

corporation based in Cranford, New Jersey. American Atheists is dedicated to the separation of
religion and government and elevating atheists and atheism in our nation’s public and political
discourse. American Atheists has more than 350,000 members and supporters across the country,
including in Arkansas Senate District 35.
12.

Plaintiff Betty Jo Fernau (“Betty”), who resides in Conway, Arkansas, operates a

Facebook account under the username Bettyf and Twitter accounts under the handles @bfernau
and @BettyFernau.
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13.

Plaintiff Catherine Shoshone (“Cathey”), who resides in Maumelle, Arkansas,

operates a Facebook account under the username cathey.noe and two Twitter accounts under the
handles @cshoshone and @reeseisqueen.
14.

Plaintiff Robert Barringer, who resides in Conway, Arkansas, operates a

Facebook account under the username Bartsutra.
15.

Plaintiff Karen Dempsey, who resides in Rogers, Arkansas, operates a Facebook

account under the username karen.dempsey4.
16.

Defendant Stanley Jason Rapert (“Defendant” or “Defendant Rapert”) is the state

senator for Arkansas Senate District 35. Defendant Rapert operates and/or oversees the operation
of a Twitter account under the handle @jasonrapert and a Facebook page titled “Sen. Jason
Rapert.” Senator Rapert and/or his subordinates have blocked all of the Plaintiffs except
American Atheists from at least one of these accounts.
FACTUAL ALLEGATIONS
Facebook
17.

Facebook is a social media platform with more than 2 billion active users

worldwide, including around 200 million users in the United States. This platform allows users
to establish personal profiles and post status updates. Facebook also allows celebrities,
businesses, government agencies, elected officials, and other entities to establish public profiles
called “pages.” Unlike personal profiles, pages gain “likes” and “followers” instead of “friends.”
A private profile can only have 5,000 friends at maximum, while a page can have an unlimited
number of fans. The Facebook page of a government official provides a public forum for citizens
to instantly receive news that affects them and their community and freely debate issues of
public concern.
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18.

Profiles. A profile is a customizable personal webpage attached to the user’s

account. By default, status updates on a profile are only visible to the user’s “friends” on
Facebook. A typical profile shows the user’s name, profile picture and header image, the user’s
biographical description, the photos and videos uploaded by the user, and all the status updates
that the user has posted.
19.

Pages. A page is a customizable public webpage on Facebook that is administered

by one or more individual users. A user can create a page for a business, brand, community,
public figure, agency, or other entity. Unlike profiles, pages gain “likes” and “followers” instead
of “friends.” A user’s personal profile can only have 5,000 friends at maximum. In contrast, a
page can have an unlimited number of likes and followers. By default, status updates on a “page”
are visible to everyone with internet access, including those who are not Facebook users.
Although non-users can view users’ pages, they cannot interact with users on the Facebook
platform. Similar to profiles, a typical page shows the name of the entity, a page picture and
header image, the entity’s biographical description, the photos and videos uploaded by the
administering users (“administrators”), and all the status updates that the administrators have
posted.
20.

Verification. Facebook permits users to establish pages under their real names or

pseudonyms. Users who want to establish that they are who they claim to be can ask Facebook to
verify their pages. When a page is verified, a blue badge with a check mark appears next to the
user’s name on his or her Facebook page.
21.

Status Updates. An individual “status update” comprises the posted content (i.e.,

the message, including any embedded photographs, video, or link), the user’s name (with a link
to the user’s Facebook profile or page), the user’s profile or page picture, the date and time the
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status update was generated, and how many times this status updates has been commented on,
liked, and shared. Thus, a recent status update on Defendant’s page looks like this:

Fig. 1

22.

By default, status updates on a personal profile are only visible to the user’s

“friends” on Facebook, while status updates on a “page” are visible to everyone with internet
access, including those who are not Facebook users. Although non-users can view users’ pages,
they cannot interact with users on the Facebook platform.
23.

Friending. Users send friend requests to friends, family and other people on

Facebook they know and trust, an action referred to as “friending.” If the recipient of the request
accepts, the two users are marked as friends. Friends automatically receive each other’s status
updates, comments, likes, and shares.
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24.

Commenting. A Facebook user can comment on other users’ status updates.

When a user comments on a status update, the comment will appear in a “comment thread”
under the status update that prompted the comment. Other users’ comments to the same status
update will appear in the same comment thread.
25.

Liking. A Facebook user can also “like” another user’s status update by clicking

on the thumb icon that appears under the status update. By “liking” a status update, a user may
mean to convey approval or to acknowledge having seen the status update.
26.

Sharing. A Facebook user can also share status updates of other users. When a

user shares a status update to his or her page, it is republished on the page’s timeline in the same
form as it appeared in the original user’s timeline, but with a sentence indicating that the status
update was shared. Each post displays a tally of “shares” it has garnered.
27.

Following. Facebook users can subscribe to updates from particular pages by

“following” those pages. Posts and other updates shared by a page appear in the feeds of users
who have chosen to follow it.
28.

Banning. A page administrator who wants to prevent a particular user from

interacting with the page can do so by “banning” that user. A page administrator who bans a user
from the page he or she administers prevents the banned user from using the Facebook platform
to like or comment on posts published to the page. A banned user can still view the banning page
but is prevented from using the Facebook platform to search for or reply to posts or other updates
on the banning page. The administrator can still see the comments posted by the user prior to
being banned, but the administrators can also remove those comments by deleting them.
29.

At any time, an administrator of a Facebook page can access the list of users that

are banned from interacting with the page by accessing the “Settings” page associated with the
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Facebook page, selecting “People and other Pages” from the sidebar, and selecting “Banned
people and Pages” from the drop-down menu.
The “Sen. Jason Rapert” Facebook page
30.

The Defendant established the “Sen. Jason Rapert” Facebook page on January 25,

2010, with the name “Jason Rapert for Arkansas Senate.”
31.

The “Sen. Jason Rapert” Facebook page reports conflicting information about the

date on which it was established. The “About” section of the page states that it was “launched on
10 March 2010.” In contrast, the “page information” portion of the “Info and ads” section of the
page states that the page was “created on 25 January 2010.”
32.

On or around January 10, 2011, when Defendant Rapert began his first term as a

state senator, he began to use the account as an instrument of his Arkansas Senate office.
33.

On or about July 25, 2015, the name of the page was changed to “Sen. Jason

Rapert.”
34.

The Defendant presents the “Sen. Jason Rapert” page to the public as one that he

operates in his official capacity rather than as a personal account. As shown in this image
captured from the page on September 24, 2018, the “Impressum” portion of the “About” section
of the page declares:

Fig. 2
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35.

The Defendant has used the page to deliver public safety messages:

Fig. 3

Fig. 4
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Fig. 5

36.

The Defendant has used the page to inform his constituents of government job

openings in his district:

Fig. 6

37.

The “Sen. Jason Rapert” page is accessible to the public at large without regard to

political affiliation or any other limiting criteria. The account has approximately 24,000 likes and
a similar number of followers. Users who are banned by the Defendant cannot participate in
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public discourse by responding to the Defendant’s posts and events on the “Sen. Jason Rapert”
page.
38.

The comment threads associated with posts on the “Sen. Jason Rapert” page are

important forums for discussion and debate about community events, as well as the Defendant’s
policy positions and official acts. Posts to the “Sen. Jason Rapert” Facebook page regularly
generate dozens of comments and shares, some of which generate numerous replies in turn. The
Defendant’s Facebook page is a digital town hall where individual users receive information
about Arkansas government and exchange their views on matters of public concern.
Twitter
39.

Twitter is a social media platform with more than 300 million active users

worldwide, including some 70 million in the United States. The platform allows users to publish
short messages, to republish or respond to others’ messages, and to interact with other Twitter
users in relation to those messages. Speech posted on Twitter ranges from personal insult to
poetry, but particularly relevant here is that a significant amount of speech posted on the
platform is speech by, to, or about the government.
40.

Users. A Twitter “user” is an individual or entity that has created an account on

the platform. A user can post “tweets,” up to 280 characters in length, to a webpage on Twitter
that is attached to the user’s account. Tweets can include photographs, videos, and links. Some
Twitter users do not tweet—i.e., publish messages—at all. Others publish hundreds of messages
a day.
41.

Timelines. A Twitter user’s webpage displays all tweets generated by the user,

with the most recent tweets appearing at the top of the page. This display is known as a user’s
“timeline.” When a user generates a tweet, the timeline updates immediately to include that
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tweet. Anyone who can view a user’s public Twitter webpage can see the user’s timeline. Below
is a screenshot of part of the timeline associated with the @jasonrapert account:

Fig. 7

42.

A Twitter user must have an account name, which is an @ symbol followed by a

unique identifier (e.g., @jasonrapert), and a descriptive name (e.g., “Sen. Jason Rapert”). The
account name is often referred to as the user’s “handle.” A user may change the handle
associated with an account at any time. Alongside the handle, a user’s webpage will display the
date the user joined Twitter and a button that invites others to “Tweet to” the user. (This button is
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visible only to other Twitter users.) A user’s Twitter webpage may also include a short
biographical description; a profile picture, such as a headshot; a “header” image, which appears
as a banner at the top of the webpage; the user’s location; a button labeled “Message,” which
allows two users to correspond privately; and a small sample of photographs and videos posted
to the user’s timeline, which link to a full gallery. Thus, part of the webpage for @jasonrapert
recently looked like this:

Fig. 8

43.

Tweets. An individual “tweet” comprises the tweeted content (i.e., the message,

including any embedded photograph, video, or link), the user’s account name (with a link to the
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user’s Twitter webpage), the user’s profile picture, the date and time the tweet was generated,
and the number of times the tweet has been replied to (

), retweeted by (

), or liked by (

)

other users. Thus, a recent tweet from @jasonrapert looks like this:

Fig. 9

44.

By default, Twitter webpages and their associated timelines are visible to

everyone with internet access, including those who are not Twitter users. However, although
non-users can view users’ Twitter webpages, they cannot interact with users on the Twitter
platform.
45.

Following. Twitter users can subscribe to other users’ messages by “following”

those users’ accounts. Users see all tweets posted or retweeted by accounts they have followed.
This display is labeled “Home” on Twitter’s site, but it is often referred to as a user’s “feed.”
46.

Protected tweets. Although tweets are public by default, a user can choose to

“protect” his or her tweets, allowing only select users to view them. A person who wishes to
view the protected tweets of the user must request to follow the user. The user may approve or
deny the person’s request.
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47.

Verification. Twitter permits users to establish accounts under their real names or

pseudonyms. Users who want to establish that they are who they claim to be can ask Twitter to
“verify” their accounts. When an account is verified, a blue badge with a checkmark appears
next to the user’s name on his or her Twitter page and on each tweet the user posts.
48.

Retweeting. Beyond publishing tweets to their followers, Twitter users can

engage with one another in a variety of ways. For example, they can “retweet”—i.e., republish—
the tweets of other users, either by publishing them directly to their own followers or by
“quoting” them in their own tweets. When a user retweets a tweet, it appears on the user’s
timeline in the same form as it did on the original user’s timeline, but with a notation indicating
that the post was retweeted. This is a recent retweet by @jasonrapert:

Fig. 10

49.

Replying. A Twitter user can also reply to other users’ tweets. Like any other

tweet, a reply can be up to 280 characters in length and can include photographs, videos, and
links. When a user replies to a tweet, the reply appears on the user’s timeline under a tab labeled
“Tweets & replies.” The reply will also appear on the original user’s feed in a “comment thread”
under the tweet that prompted the reply. Other users’ replies to the same tweet will appear in the
same comment thread. Reply tweets by verified users, reply tweets by users with a large number
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of followers, and tweets that are “favorited” and retweeted by large numbers of users generally
appear higher in the comment threads.
50.

Comment threads. A Twitter user can also reply to other replies. A user whose

tweet generates replies will see the replies below his or her original tweet, with any replies-toreplies nested below the replies to which they respond. The collection of replies and replies-toreplies is sometimes referred to as a “comment thread.” Twitter is called a “social” media
platform in large part because of comment threads, which reflect multiple overlapping
conversations among and across groups of users. Below is a recent @jasonrapert tweet that
prompted dozens of comments:

Fig. 11

51.

Favoriting. A Twitter user can also “favorite” or “like” another user’s tweet by

clicking on the heart icon that appears under the tweet. By “favoriting” a tweet, a user may mean
to convey approval or to acknowledge having seen the tweet.
52.

Mentioning. A Twitter user can also “mention” another user by including the

other user’s Twitter handle in a tweet. A Twitter user mentioned by another user will receive a
“notification” that he or she has been mentioned in another user’s tweet.

Page 16 of 57

53.

Tweets, retweets, replies, likes, and mentions are controlled by the user who

generates them. No other Twitter user can alter the content of any retweet or reply, either before
or after it is posted. Twitter users cannot prescreen tweets, replies, likes, or mentions that
reference their tweets or accounts.
54.

Protected tweets. Because all Twitter webpages are by default visible to all

Twitter users and to anyone with access to the internet, users who wish to limit who can see and
interact with their tweets must affirmatively “protect” their tweets. Other users who wish to view
“protected” tweets must request access from the user who has protected her tweets. “Protected”
tweets do not appear in third-party search engines, and they are searchable only on Twitter, and
only by the user and her approved followers.
55.

Blocking. A user whose account is public (i.e. not protected) but who wants to

make his or her tweets invisible to another user can do so by “blocking” that user. (Twitter
provides users with the capability to block other users, but, importantly, it is the users themselves
who decide whether to make use of this capability.) A user who blocks another user prevents the
blocked user from interacting with the first user’s account on the Twitter platform. A blocked
user cannot see or reply to the blocking user’s tweets, view the blocking user’s list of followers
or followed accounts, or use the Twitter platform to search for the blocking user’s tweets. The
blocking user will not be notified if the blocked user mentions her; nor will the blocking user see
any tweets posted by the blocked user.
56.

If the blocked user attempts to follow the blocking user, or to access the Twitter

webpage from which the user is blocked, the user will see a message indicating that the other
user has blocked him or her from following the account and viewing the tweets associated with
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the account. This is an example of a notification from Twitter that a user has been blocked:

Fig. 12

57.

At any time, a Twitter user can access the list of other users that he or she has

chosen to block by accessing the “Settings and privacy” page associated with his or her account
and selecting “Blocked accounts.”
58.

Muting. A Twitter user can mute another user’s account, removing the muted

user’s tweets from the muting user’s timeline without unfollowing or blocking the muted user.
Muted users will not know that they have been muted and can still view and interact with the
muting user’s tweets.
59.

Deleting. A Twitter user can “delete” their own tweet or retweet, removing it

from the user’s feed. However, a user cannot delete another user’s tweet, even if the offending
tweet was directed to their handle.
The @jasonrapert Twitter account
60.

Defendant Rapert maintains a Twitter account, @jasonrapert, to communicate

with his constituents, promote businesses and events in his district, and perform other duties
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intrinsic to his role as a state legislator:

Fig. 13

61.

Defendant Rapert established the @jasonrapert account in June 2010,

approximately seven months before he took office. The only tweet remaining from the period
before Defendant Rapert was elected to the Arkansas Senate was sent on June 8, 2010. That
tweet declares, “Welcome to the Jason Rapert for Arkansas Senate Twitter page!” However,
beginning in November 2011, Defendant Rapert established a separate Twitter account,
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@RapertSenate, as his campaign account:

Fig. 14

62.

On or about January 10, 2011, when he began his first term in the Arkansas

Senate, the Defendant began to use the @jasonrapert account as an instrument of his office.
Because of the way he uses the account, his tweets have become an important source of news
and information for his constituents about Arkansas state government, and the comment threads
associated with the tweets have become important forums for speech by his constituents.
63.

Defendant Rapert presents the account to the public as one that he operates in his

official capacity rather than his personal one, using it as a channel for communicating with his
constituents about his activities in the legislature, promoting local businesses, and honoring the
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accomplishments of constituents. The Twitter page associated with the account is registered to
“Sen. Jason Rapert,” “Arkansas State Senator | President of http://www.ncoil.org |
http://www.rapertfinancialassociates.com | http://www.jasonrapertforsenate.com/donate.” In the
space provided for the user to link to their website, the @jasonrapert account links to Rapert’s
official profile on the Arkansas State Senate’s website: http://www.arkleg.state.ar.us/assembly
/2017/2017R/Pages/MemberProfile.aspx?member=Rapert. On August 8, 2018, the header
displayed a picture of the Defendant at a volunteer event with constituents from Conway, AR.
64.

Defendant Rapert’s staff assists him in maintaining the @jasonrapert account, as

he has indicated through the account itself:

Fig. 15

65.

The @jasonrapert account is accessible to the public at large without regard to

political affiliation or any other limiting criteria. The Defendant has not “protected” his tweets,
and anyone who wants to follow the account can do so. The account has approximately 8,875
followers—approximately 6,000 more than his campaign account. The only users who cannot
follow @jasonrapert are those whom the Defendant has blocked.
Defendant’s discriminatory censorship of social media users
66.

The “Sen. Jason Rapert” Facebook page and @jasonrapert Twitter account

constitute Defendant’s official social media accounts.
67.

In response to a May 16, 2018, letter, pursuant to the Arkansas Freedom of

Information Act (Arkansas FOIA), A.C.A. § 25-19-101, et seq., requesting that his office
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produce, among other things, lists of users banned or blocked from his official social media
accounts, the Defendant did not claim that the accounts in question were non-governmental and
therefore not within the scope of the statute. Instead, he stated through Arkansas Senate Chief
Counsel Steve Cook that his Senate office had no such records and that the Arkansas FOIA does
not require government officials to “create new records or formulate information.” See ¶¶ 102104, below.
68.

Defendant Rapert provides facially neutral rules for participating in discussion on

his “Sen. Jason Rapert” Facebook page, stating that any user who engages in “bullying,
intimidation, personal attacks, uses profanity or attempts to mislead others with false
information” will be blocked.
69.

Despite stating that neutral rules are applied to his social media accounts,

Defendant Rapert regularly blocks users who have not violated these rules.
70.

The Defendant has stated that he blocks people whom he considers “liberal

extremists”:

Fig. 16
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71.

The Defendant has stated that he blocks people who make what the Defendant

considers to be “ad hominem attacks”:

Fig. 17

72.

The Defendant has stated that he maintains a “watch list for blocking”:

Fig. 18
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73.

The Defendant threatens people with being blocked when they make statements

that he claims “spread[] false information”:

Fig. 19

Fig. 20
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74.

The Defendant has not banned, or deleted the comments of, users who include

profanity in their comments to his “Sen. Jason Rapert” Facebook page when the commenter
supports the Defendant. The following comment was made by one of Defendant’s supporters in
response to a post regarding the destruction of a monument on the grounds of the Arkansas State
Capitol:

Fig. 21

75.

The Defendant has not banned, or deleted the comments of, users who disparage

others or accuse others of crimes on his “Sen. Jason Rapert” Facebook page when the commenter
supports the Defendant. The following comments were made by Defendant’s supporters in
response to a post regarding Maxine Waters:

Fig. 22

Fig. 23

Fig. 24
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Fig. 25

76.

The Defendant has not banned, or deleted the comments of, users who encourage

others to commit criminal acts when the commenter supports the Defendant. The following
comment was made by one of Defendant’s supporters in response to a post regarding a
restaurant, the Red Hen, refusing to serve Sarah Huckabee Sanders:

Fig. 26

77.

The Defendant has not banned, or deleted the comments of, users who disparage

others for their religious views when the commenter supports the Defendant. The following
comment was made by one of Defendant’s supporters in response to a post regarding a restaurant
refusing to serve Sarah Huckabee Sanders:

Fig. 27

78.

At all relevant times, Defendant Rapert has acted with the knowledge that the

First Amendment extends to speech on social media platforms.
79.

At all relevant times, Defendant Rapert has acted with the knowledge that his

“Sen. Jason Rapert” Facebook page and @jasonrapert Twitter account constituted designated
public forums created for the purpose of “communication with constituents and citizens.”
80.

At all relevant times, Defendant Rapert has acted with animus and malice when

blocking, banning, deleting the comments of, and otherwise chilling the speech of atheists and
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those who support the separation between religion and government, whom he labels “liberal
extremists.”
81.

At all relevant times, Defendant Rapert has acted with animus and malice when

selectively enforcing the facially neutral rules he established for participation, including the
prohibition of “bullying, intimidation, personal attacks, . . . profanity[,] or attempts to mislead
others with false information.”
Individual Plaintiffs
82.

The Individual Plaintiffs are Twitter and Facebook users who have been blocked

by the Defendant from one or both of his official social media platforms because of their beliefs
and the viewpoints they expressed. Defendant’s blocking of the Individual Plaintiffs prevents
them from commenting on the Defendant’s posts and events on his “Sen. Jason Rapert”
Facebook page and prevents them from viewing the Defendant’s tweets, or replying to these
tweets, or using the @jasonrapert timeline to view the comment threads associated with these
tweets, as long as the Individual Plaintiffs are logged into their blocked accounts. While
alternative means exist to view the Defendant’s tweets, they cannot reply to @jasonrapert tweets,
participate in discussions or comment threads on the “Sen. Jason Rapert” Facebook page, nor can
they see the original @jasonrapert tweets themselves when signed in to their blocked Twitter
accounts, and in many instances it is difficult to understand the reply tweets without the context
of the original @jasonrapert tweets.
Betty Fernau
83.

Plaintiff Betty Jo Fernau (“Betty”) is a financial analyst and serves as Treasurer of

Arkansans for Equality, a community group advocating that all individuals, regardless of race,
religion, sexual orientation, or gender identity should be treated equally under the law. She
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operates a Facebook account under the username Bettyf and a Twitter account under the handle
@abfernau.
84.

Betty is an atheist who believes that there is insufficient evidence to support

claims which assert the existence of any deity. As a result of her belief about that fundamental
religious question, she feels a moral imperative to oppose any and all government actions that
compel her or other individuals to conform to the religious beliefs of others.
85.

Betty began interacting with the @jasonrapert Twitter account on December 12,

2012, when she criticized the Defendant for a tweet he published praising Andrew Jackson.
Then, on April 28, 2013, Betty criticized Defendant Rapert for blocking people who disagree
with him and sent him two quotes from Mahatma Gandhi.
86.

Betty became aware of the “Sen. Jason Rapert” Facebook page in approximately

May of 2014, when another Facebook user called her attention to one of his posts.
87.

On May 18, 2014, Defendant Rapert posted to his Facebook page to thank a few

individuals for their support of his opposition to Pulaski County Circuit Judge Chris Piazza’s
decision declaring Arkansas’s same-sex marriage ban unconstitutional:

Fig. 28
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88.

In response to Rapert’s post, Betty posted a comment containing a lengthy list of

conduct that the Bible prohibits but which Rapert and others did not oppose:

Fig. 29
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Fig. 30
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Fig. 31

89.

A few minutes later, she posted an additional comment:

90.

Betty’s comments in response to posts on the Defendant’s Facebook page

Fig. 32

complied with all neutral rules of conduct imposed by the Defendant.
91.

Within 24 hours of Betty posting these two comments, motivated by Betty’s

expression of her beliefs regarding Christianity and the separation between religion and
government, the Defendant deleted Betty’s comments and banned her from the Facebook page.
Page 31 of 57

92.

At the time the Defendant banned Betty from his Facebook page, it was still titled

“Jason Rapert for Arkansas Senate,” but the Defendant had been utilizing the page in the course
of performing his duties as a member of the Arkansas State Senate for several years.
93.

Betty remained banned from accessing the page after it was renamed “Sen. Jason

Rapert.”
94.

On May 19, 2014, Betty tweeted:

95.

To support her claim that she had not been hateful or engaged in name-calling,

Fig. 33

Betty then tweeted screenshots of her Facebook comments.
96.

In response to Betty’s criticism of Defendant banning her from his “Sen. Jason

Rapert” Facebook page, the Defendant blocked Betty from his @jasonrapert Twitter account on
or around May 20, 2014.
97.

After the Defendant blocked Betty from the @jasonrapert account, the plaintiff

was prevented from viewing the Defendant’s tweets, replying to these tweets, or using the
@jasonrapert webpage to view the comment threads associated with these tweets, as long as she
is logged into her blocked accounts.
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98.

On October 13, 2016, Betty emailed the Defendant to request that he remove her

from the list of users banned from accessing the “Sen. Jason Rapert” page:

Fig. 34

99.

She initially received an automated response:

Fig. 35
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100.

After receiving the automated response, Betty further clarified her request:

101.

In response to her second message, Defendant claimed that the “Sen. Jason

Fig. 36

Rapert” page was a “private platform” and that he was permitted to “delete comments or block
someone who repeatedly violates” the page’s standards:

Fig. 37

102.

On May 16, 2018, Betty sent a letter to the Defendant, pursuant to the Arkansas

Freedom of Information Act (Arkansas FOIA), A.C.A. § 25-19-101, et seq.,, requesting that his
office produce:
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103.

a.

All policies and procedures currently in effect in his Arkansas Senate
office governing the use of social media by the Defendant and members of
his staff.

b.

All web pages, profile pages, and other documents identifying his
Arkansas Senate office’s official social media accounts.

c.

All web pages, profile pages, and other documents identifying officers or
employees of his Arkansas Senate office whose official duties include
updating, administering, moderating, or otherwise exercising control over
his office’s official social media accounts.

d.

All web pages, profile pages, and other documents identifying officers or
employees of his Arkansas Senate office authorized to access his office’s
official social media accounts.

e.

All web pages, profile pages, and other documents identifying users that
have been blocked or otherwise prevented from interacting with his
Arkansas Senate office’s social media accounts.

In response to these requests, the Defendant did not state that the accounts in

question were private and therefore outside the scope of the Arkansas FOIA.
104.

Instead, Arkansas Senate Chief Counsel Steve Cook, in a letter dated May 30,

2018, merely stated that the Arkansas FOIA does not require government officials to “create new
records or formulate information” and that the Defendant did not “have records of the items”
Betty requested.
105.

According to the Arkansas FOIA, “public records” includes “computer-based

information, or data compilations in any medium required by law to be kept or otherwise kept
and that constitute a record of the performance or lack of performance of official functions that
are or should be carried out by a public official or employee.” A.C.A. § 25-19-103(7)(a).
106.

The Defendant provides his “Sen. Jason Rapert” Facebook account and

@jasonrapert Twitter account as a means of communicating with his constituents, an activity that
is integral to the performance of his official functions as the state senator for Arkansas’ 35th
Senate District.
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107.

The lists of users blocked from interacting with the Defendant’s “Sen. Jason

Rapert” Facebook page and @jasonrapert Twitter account constitute computer-based information
or data compilations that are automatically maintained during the course of the Defendant’s
performance of his duties as a public official and are within his control.
Cathey Shoshone
108.

Plaintiff Catherine Shoshone (“Cathey”) is a medical technologist and serves as

co-chairperson of Arkansans for Equality, a community group advocating that all individuals,
regardless of race, religion, sexual orientation, or gender identity should be treated equally under
the law. She operates a Facebook account under the username cathey.noe and two Twitter
accounts under the handles @cshoshone and @reeseisqueen.
109.

Cathey is an atheist who believes that there is insufficient evidence to support

claims which assert the existence of any deity. As a result of her belief about that fundamental
religious question, she feels a moral imperative to oppose any and all government actions that
compel her or others to conform to the religious beliefs of others.
110.

Cathey began visiting the “Sen. Jason Rapert” Facebook page in 2014, when she

was serving as co-chair of Arkansans for Equality and was actively involved in that
organization’s campaign to repeal the state constitution’s prohibition of same-sex marriage. She
criticized Rapert for his religiously motivated opposition to same-sex marriage.
111.

Although her comments in response to posts on the Defendant’s Facebook page

were highly critical, they complied with all neutral rules of conduct imposed by the Defendant.
112.

The Defendant banned Cathey from his Facebook page on May 22, 2014, at

approximately 4:00 pm. His decision to ban Cathey from the page and delete her comments was
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motivated by her criticism of him, her beliefs regarding Christianity, and her support of the
separation between religion and government.
113.

Cathey’s comments in response to posts on the Defendant’s Facebook page

complied with all neutral rules of conduct imposed by the Defendant.
114.

At the time the Defendant banned Cathey from his Facebook page, it was still

titled “Jason Rapert for Arkansas Senate,” but the Defendant had been utilizing the page in the
course of performing his duties as a member of the Arkansas State Senate for several years.
115.

Cathey began viewing the @jasonrapert Twitter account on or around June 25,

2014, while she was serving as co-chair of Arkansans for Equality. She utilized Twitter to ask
the Defendant to cite sources for claims he asserted in a speech he delivered opposing same-sex
marriage:

Fig. 38

116.

In response to his criticism of other members of the Arkansas legislature for

accepting money from Planned Parenthood, Cathey pointed out that he accepted donations from
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tobacco companies:

Fig. 39
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117.

In response to the Defendant tweeting in opposition to a woman’s right to choose,

Cathey pointed out that birth control prevents abortion:

Fig. 40

118.

In response to a tweet in which Defendant stated he saw examples of “an all out

[sic] assault on the Christian faith” “everyday,” [sic] she asked him to cite a single example:

Fig. 41
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119.

In response to Defendant’s criticism of President Barack Obama for taking a

“selfie,” she responded with a captioned selfie that Rapert took:

Fig. 42
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120.

In response to Cathey’s criticism of him, expression of her views on religion, and

opposition to his attempts to impose his religious beliefs on others, the Defendant blocked
Cathey from his @jasonrapert account on or around February 26, 2015.
121.

After the Defendant blocked Cathey from the @jasonrapert account, she was

rendered unable to view the Defendant’s tweets, reply to these tweets, or use the @jasonrapert
Twitter page to view the comment threads associated with these tweets, as long as she was
logged into her blocked account.
Robert Barringer
122.

Plaintiff Robert Barringer is a driver and retired Army signals intelligence analyst.

He operates a Facebook account under the username Bartsutra.
123.

Robert is an atheist who believes that there is insufficient evidence to support

claims which assert the existence of any deity. As a result of his belief about that fundamental
religious question, he feels a moral imperative to oppose any and all government actions that
compel him or other individuals to conform to the religious beliefs of others.
124.

Robert began viewing the “Sen. Jason Rapert” Facebook page in roughly 2015,

upon learning that he lived in Defendant’s district.
125.

In response to a post from the Defendant opposing a woman’s right to choose,

Robert replied with a comment pointing out the Bible’s “Test for an Unfaithful Wife,” Numbers
5:11-29. As its name suggests, this is a biblical passage which provides step-by-step instructions
on how to determine whether a wife has been unfaithful to her husband. This is accomplished by
administering a concoction purported to induce miscarriages (i.e., abortions) in women who are
unfaithful.
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126.

In response to Robert’s criticism of him, expression of his views on religion, and

opposition to his attempts to impose his religious beliefs on others, the Defendant banned Robert
from interacting with the “Sen. Jason Rapert” Facebook page.
127.

After the Defendant banned Robert from the “Sen. Jason Rapert” Facebook page,

he was rendered unable to interact with the page by commenting on or reacting to posts and
events published to the page.
Karen Dempsey
128.

Plaintiff Karen Dempsey is a retiree and former business owner. She serves as

Assistant State Director for American Atheists in Arkansas, a volunteer position. She operates a
Facebook account under the username karen.dempsey4.
129.

Karen is an atheist who believes that there is insufficient evidence to support

claims which assert the existence of any deity. As a result of her belief about that fundamental
religious question, she feels a moral imperative to oppose any and all government actions that
compel her or other individuals to conform to the religious beliefs of others.
130.

She began visiting the “Sen. Jason Rapert” Facebook page in August of 2018 after

American Atheists offered to donate to an Arkansas school district framed posters containing
historical information about the national motto.
131.

On August 28, 2018, the Defendant shared on the “Sen. Jason Rapert” Facebook

page a post from his personal Facebook account, complaining of having to encounter an attorney
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from the ACLU while at the Arkansas capitol building:

Fig. 43

132.

In response, Karen commented that the statute in question violated the First

Amendment:

Fig. 44

133.

Defendant subsequently deleted Karen’s comments.
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134.

On August 29, 2018, the Defendant posted a news story about a lawsuit

concerning the use of the national motto on currency:

Fig. 45

135.

In response to the post, Karen commented that the motto sent the message that

atheists are second-class citizens:

Fig. 46
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136.

Defendant subsequently deleted Karen’s comment and banned her from

interacting with the “Sen. Jason Rapert” Facebook page.
137.

After the Defendant banned Karen from the “Sen. Jason Rapert” Facebook page,

she was rendered unable to interact with the page by commenting on or reacting to posts and
events published to the page.
138.

Hereinafter, Betty Fernau, Cathey Shoshone, Robert Barringer, and Karen

Dempsey are referred to as the “Individual Plaintiffs.”
139.

On July 12, 2018, American Atheists, on behalf of the Individual Plaintiffs, sent a

demand letter to the Defendant requesting that the restrictions he had placed on their ability to
interact with his official social media accounts be lifted.
140.

The Defendant did not respond to that request and, as of January 2, 2019, the

Defendant continues to restrict the Individual Plaintiffs’ ability to engage in expressive activity
by engaging with his official social media accounts.
American Atheists, Inc.
141.

Plaintiff American Atheists, Inc. (“American Atheists”) is a 501(c)(3) civil rights

organization that is dedicated to the separation of religion and government and elevating atheists
and atheism in our nation’s public and political discourse. American Atheists operates a Twitter
account under the handle @AmericanAtheist and a Facebook page entitled “American Atheists.”
142.

American Atheists’ members hold numerous sincerely-held philosophies and

worldviews. These guiding principles share the belief that there is insufficient evidence to
support claims which assert the existence of any deity.
143.

This shared belief about a fundamental religious question motivates American

Atheists’ members to speak out against government advancement of religion in general and any
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specific religious viewpoint in particular. American Atheists’ members believe it is morally
imperative that government must treat all individuals equally, without regard to religious
viewpoint, and that government action must not be motivated by religious claims.
144.

Although American Atheists is not itself blocked by the Defendant from

interacting with his social media accounts, he has blocked members and volunteers of American
Atheists who reside in his district and across Arkansas.
145.

Defendant has, on multiple occasions, singled out American Atheists and its

members for opprobrium and derision because of their religious viewpoint.
146.

Defendant’s derogatory comments toward American Atheists and its members

were motivated by the Defendant’s animus toward American Atheists and its members because
of their religious viewpoint.
147.

The members of American Atheists who have been censored by the Defendant

have standing to sue in their own right as a result of the Defendant, acting under color of state
law, restricting their ability to engage publicly in expressive speech.
148.

The censorship of atheists for their views on religion and maintaining the

separation between religion and government is germane to the organizing purposes of American
Atheists.
149.

Neither the claims asserted by American Atheists on behalf of its members, nor

the relief requested, requires the participation of individual members in this lawsuit.
Prior Related Proceeding
150.

On October 2, 2018, Plaintiffs previously filed a complaint substantially identical

to this Complaint, except that this Complaint has added a claim under Art. 2 § 6 of the Arkansas
Constitution. American Atheists, Inc., et al. v. Jason Rapert, No. 4:18-cv-729-KGB (E.D. Ark.
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filed Oct. 2, 2018) (the “Related Complaint”). The prior matter, Case No. 4:18-cv-729-KGB,
was assigned to the Honorable Kristine G. Baker.
151.

Due to prior counsel’s inaction which was outside the control of the Plaintiffs,

Plaintiffs were unable to attempt service of process on the Defendant prior to December 28,
2018.
152.

On December 28, 2018, Plaintiffs attempted to serve the Defendant with process

at his home but were unable to do so.
153.

Plaintiffs were unable to serve the Defendant with process prior to the deadline to

that passed on December 31, 2018.
154.

Plaintiffs voluntarily withdrew the Related Complaint on January 3, 2019.
LEGAL CLAIMS

Claim 1: Violation of the Plaintiffs’ Right to Free Speech Pursuant to the First Amendment
of the United States Constitution and Article 2 § 6 of the Arkansas Constitution.
155.

Plaintiffs reassert all previous paragraphs.

156.

The First Amendment to the United States Constitution, as incorporated and made

applicable to the states by the Fourteenth Amendment, provides that “Congress shall make no
law . . . abridging the freedom of speech. . .”; Article 2 § 6 of the Arkansas Constitution
provides that “[t]he free communication of thoughts and opinions is one of the invaluable rights
of man; and all persons may freely write and publish their sentiments on all subjects.”
157.

This provision severely restricts the government from limiting a person’s ability

to engage in speech based on the content of that speech. “Viewpoint discrimination is . . . an
egregious form of content discrimination. The government must abstain from regulating speech
when the . . . opinion or perspective of the speaker is the rationale for the restriction.”
Rosenberger v. Rector & Visitors of the Univ. of VA., 515 U.S. 819, 829 (1995). This extends to
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speech on social media platforms, which “provide perhaps the most powerful mechanisms
available to private citizen to make his or her voice heard.” Packingham v. North Carolina, ___
U.S. ___, 137 S.Ct. 1730, 1737 (2017). That right is violated when public officials block social
media users from engaging in speech on government-maintained social media accounts without
justification. Knight First Amendment Institute at Columbia University v. Trump, 302 F.Supp.3d
541 (S.D.N.Y. 2018); Davison v. Loudoun Cty. Bd. of Supervisors, 267 F.Supp.3d 702 (E.D. Va.
2017).
158.

Defendant Rapert restricted the Individual Plaintiffs’ ability to engage in public

discussions through his official Facebook page and Twitter account. By doing so, he imposed
viewpoint-based restrictions on their participation in two public forums, on their ability to view
and comment on official statements the Defendant otherwise makes available to the general
public, and on their ability to petition the government for a redress of grievances.
159.

Defendant Rapert chilled the speech of American Atheists’ members by singling

out atheist Facebook and Twitter users for opprobrium on his “Sen. Jason Rapert” Facebook
page and @jasonrapert Twitter account, threatening to block those he labeled “liberal
extremists,” and stating that he maintains a “watch list for blocking.”
160.

Defendant Rapert restricted the ability of American Atheists’ members to engage

in public discussions through his official Facebook page and/or Twitter account. By doing so, he
imposed viewpoint-based restrictions on its participation in two public forums, on its access to
official statements the Defendant otherwise makes available to the general public, and on its
ability to petition the government to for a redress of grievances.
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161.

The actions of Defendant, a public official acting under color of state law and

whose actions are attributable to the State, constitute violations of the Individual Plaintiff’s and
American Atheists’ First Amendment right to freedom of speech.
162.

Defendant Rapert knowingly violated the free speech right of the Individual

Plaintiffs and American Atheists’ members out of animus and with malicious intent.
163.

The Individual Plaintiffs seek declaratory relief stating that the Defendant’s

conduct violated their right to free speech pursuant to the First Amendment to the United States
Constitution and Article 2 § 6 of the Arkansas Constitution.
164.

The Individual Plaintiffs seek an injunction directing the Defendant to lift any and

all restrictions imposed by him on their ability to interact with his official social media accounts
and therein engage in public speech.
165.

American Atheists seeks declaratory relief stating that the Defendant’s conduct

violated its members’ right to free speech pursuant to the First Amendment to the United States
Constitution.
166.

American Atheists seeks an injunction directing the Defendant to lift any and all

restrictions imposed by him on the ability of any Facebook or Twitter users to interact with his
official social media accounts and therein engage in public speech.
167.

The Individual Plaintiffs and American Atheists also seek an injunction

prohibiting the Defendant from engaging in viewpoint discrimination and directing that he, or his
office, maintain records documenting the basis for any future decision to restrict a Facebook or
Twitter user’s ability to interact with his official social media accounts and therein engage in
public speech.
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Claim 2: Violation of the Plaintiffs’ Right to Petition the Government Pursuant to the First
Amendment of the United States Constitution and Remonstrate Pursuant to Art. 2, Sec. 4
of the Constitution of the State of Arkansas.
168.

Plaintiffs reassert all previous paragraphs.

169.

The First Amendment, as incorporated and made applicable to the states by the

Fourteenth Amendment, prohibits the government from abridging “the right of the people...to
petition the Government for a redress of grievances.”
170.

Article 2, § 4 of the Constitution of the State of Arkansas states, “The right of the

people peaceably to assemble, to consult for the common good; and to petition, by address or
remonstrance, the government, or any department thereof, shall never be abridged.”
171.

Social media platforms “can provide perhaps the most powerful mechanisms

available to a private citizen to make his or her voice heard.” Packingham v. North Carolina, ___
U.S. ___, 137 S.Ct. 1730, 1737 (2017).
172.

American Atheists’ members and the Individual Plaintiffs residing in Arkansas

Senate District 35 utilize social media to communicate with Defendant Rapert about existing
laws and pending legislation which impact their lives, their families, and their businesses.
173.

Defendant Rapert prohibited the Individual Plaintiffs and American Atheists’

members from engaging in the form of speech most effective for petitioning him to address their
concerns.
174.

Defendant Rapert’s actions were not justified by any legitimate, compelling, or

overriding government interest.
175.

Defendant Rapert’s actions were not narrowly tailored to achieve any legitimate,

compelling, or overriding government interest.
176.

The actions of Defendant Rapert, a public official acting under color of state law

and whose actions are attributable to the State, constitute violations of the Individual Plaintiffs’
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and American Atheists’ right to remonstrate and petition the government for a redress of
grievances.
177.

Defendant Rapert knowingly violated the right of the Individual Plaintiffs and

American Atheists’ members, in violation of the First Amendment to the United States
Constitution and the Constitution of the State of Arkansas, out of animus and with malicious
intent.
Claim 3: Violation of Plaintiffs’ Right to the Free Exercise of Religion Pursuant to the First
Amendment of the United States Constitution
178.

Plaintiffs reassert all previous paragraphs.

179.

The First Amendment to the United States Constitution, as incorporated and made

applicable to the states by the Fourteenth Amendment, provides that “Congress shall make no
law . . . prohibiting the free exercise [of religion]. . . .”
180.

Government actions which burden an individual’s ability to exercise his or her

sincerely held religious beliefs violate the Free Exercise Clause unless the government action is
facially neutral and of generally applicability. Employment Div. v. Smith, 434 U.S. 872, 878-81
(1990); Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 542-43 (1993).
181.

Adverse action by a government official violates the Free Exercise Clause if that

action is motivated by religious hostility, even where the action is otherwise facially neutral and
of general applicability. Masterpiece Cakeshop, Ltd. V. Colo. Civil Rights Comm’n, ___ U.S.
___, 138 S. Ct. 1719, 1732 (2018).
182.

Defendant Rapert’s practice of blocking atheists, supporters of the separation

between religion and government, and others whom he labeled “liberal extremists” burdened the
Plaintiffs’ ability to exercise their religious beliefs by speaking out in opposition to policies
which impose particular religious beliefs on others.
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183.

Defendant imposed restrictions on the Individual Plaintiffs’ ability to express their

sincerely held beliefs in a public forum by restricting their ability to interact with his official
social media accounts and therein engage in public speech, which are otherwise available to the
general public.
184.

Defendant imposed restrictions on the ability of American Atheists’ members’

ability to express their sincerely held beliefs in a public forum by censoring and blocking them
from interacting with his Facebook page and/or Twitter account, which are otherwise available to
the general public.
185.

Defendant used his official social media accounts to single out atheists for

opprobrium and derision.
186.

The actions of Defendant Rapert, a public official acting under color of State law

and whose actions are attributable to the State, constitute violations of the Individual Plaintiffs’
and American Atheists’ First Amendment right to freely exercise their sincerely held beliefs.
187.

Defendant Rapert knowingly violated the free exercise right of the Individual

Plaintiffs and American Atheists’ members out of animus and with malicious intent.
188.

The Plaintiffs seek declaratory relief stating that the Defendant’s conduct and

statements on his official social media accounts violated their right to freely exercise their
religious views.
189.

The Plaintiffs seek injunctive relief prohibiting the Defendant from using his

official social media accounts to disparage any particular beliefs regarding religion, discriminate
against users on the basis of their beliefs regarding religion, and single users out for opprobrium
and derision on the basis of their beliefs regarding religion.
Claim 4: Violation of Plaintiffs’ Fourteenth Amendment Right to the Equal Protection of
the Laws
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190.

Plaintiffs reassert all previous paragraphs.

191.

The Fourteenth Amendment to the United States Constitution provides that “No

State shall . . . deny to any person within its jurisdiction the equal protection of the laws.”
192.

With animus and with malicious intent, Defendant Rapert selectively targeted the

Individual Plaintiffs based on their atheist beliefs. None of the Individual Plaintiffs engaged in
bullying, intimidation, or personal attacks while participating in public forums under the control
of the Defendant, nor did they use profanity or attempt to mislead others with false information.
There is no justifiable rationale behind Defendant’s blocking and censoring the Individual
Plaintiffs. The only explanation behind Defendant’s actions is discrimination based on religious
beliefs and/or expressed viewpoints.
193.

With animus and with malicious intent, Defendant Rapert selectively targeted

American Atheists’ members based on their atheist beliefs. The Defendant blocked users who
did not engage in bullying, intimidation, or personal attacks and who did not use profanity or
attempt to mislead others with false information. There is no justifiable rationale behind
Defendant’s blocking and censoring these members of American Atheists. The only explanation
behind Defendant’s actions is discrimination based on religious beliefs and/or expressed
viewpoints.
194.

The actions of Defendant Rapert, a public official acting under color of state law

and whose actions are attributable to the state, constitute violations of Individual Plaintiffs’ and
American Atheists’ members’ Fourteenth Amendment right to the equal protection of the laws.
195.

Defendant Rapert knowingly violated the free exercise right of the Individual

Plaintiffs and American Atheists’ members out of animus and with malicious intent.
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196.

The Plaintiffs seek declaratory relief stating that the Defendant’s conduct on his

official social media accounts violated their right to the equal protection of the laws.
197.

The Plaintiffs seek injunctive relief prohibiting the Defendant from engaging in

religious discrimination and directing that he, or his office, maintain records documenting the
basis for any future decision to restrict a Facebook or Twitter user’s ability to interact with his
official social media accounts and therein engage in public speech.
Claim 5: Violation of the Arkansas Religious Freedom Restoration Act, Ark. Code Ann. §
16-123-404
198.

Plaintiffs reassert all previous paragraphs.

199.

The Individual Plaintiffs and American Atheists’ members exercise their sincerely

held beliefs by speaking out against government actions that violate the separation between
religion and government.
200.

Defendant Rapert’s deleting of comments and blocking or banning of the

Individual Plaintiffs and American Atheists’ members from his official social media accounts
substantially burdened their ability exercise their religious belief by preventing them from
advocating against actions taken by him which advance his own unsubstantiated religious views.
201.

Defendant Rapert knowingly substantially burdened the sincerely held beliefs of

the Individual Plaintiffs and American Atheists’ members out of animus and with malicious
intent.
202.

The Individual Plaintiffs seek an injunction directing the Defendant to lift any and

all restrictions imposed by him on their ability to interact with his official social media accounts.
203.

American Atheists seeks an injunction directing the Defendant to lift any and all

restrictions imposed by him on the ability of any Facebook or Twitter users to interact with his
official social media accounts and therein engage in public speech.
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204.

The Plaintiffs seek injunctive relief prohibiting Defendant Rapert from using his

official social media accounts to disparage any particular beliefs regarding religion, discriminate
against users on the basis of their beliefs regarding religion, and single users out for opprobrium
and derision on the basis of their beliefs regarding religion and directing that he, or his office,
maintain records documenting the basis for any future decision to restrict a Facebook or Twitter
user’s ability to interact with his official social media accounts and therein engage in public
speech.
REQUEST FOR RELIEF
WHEREFORE, Plaintiffs request that this Court:
A.

Declare that Defendant Rapert’s conduct and statements:
i.

Constituted viewpoint discrimination in violation of the Individual
Plaintiffs’ right to free speech pursuant to the First Amendment of the
United States Constitution and Article 2 § 6 of the Arkansas Constitution.;

ii.

Constituted viewpoint discrimination in violation American Atheists’
members’ right to free speech pursuant to the First Amendment of the
United States Constitution;

iii.

Constituted a violation of the Plaintiffs’ right to freely exercise their
religious views;

iv.

Constituted discrimination based on religion in violation of the Equal
Protection Clause of the Fourteenth Amendment;

B.

Issue an injunction requiring Defendant to:
i.

Remove any and all restrictions placed on the Individual Plaintiffs’ ability
to interact with Defendant’s @jasonrapert Twitter account and “Sen. Jason
Rapert” Facebook page;
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ii.

Remove any and all restrictions placed on users’ ability to interact with
Defendant’s @jasonrapert Twitter account and “Sen. Jason Rapert”
Facebook page;

iii.

Refrain from engaging in viewpoint discrimination;

iv.

Maintain records documenting the basis for any future decision to restrict
any Facebook or Twitter user’s ability to interact with his official social
media accounts and therein engage in public speech; and

v.

Refrain from using the @jasonrapert Twitter account and “Sen. Jason
Rapert” Facebook page to disparage any particular beliefs about religion,
discriminate against users on the basis of their beliefs about religion, and
single users out for opprobrium and derision on the basis of their beliefs
about religion;

C.

Award Plaintiffs reasonable attorney’s fees and costs, pursuant to 42 U.S.C.

§1988(b);
D.

Award nominal damages to each Plaintiff;

E.

Award punitive damages in an amount to be determined to the Plaintiffs; and

F.

Grant any additional relief as may be just and proper.

Dated January 8, 2019.
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Respectfully submitted,

Philip E. Kaplan (Ark. Bar No. 68026)
Bonnie Johnson (Ark. Bar No. 2005165)
Williams & Anderson PLC
111 Center St., Ste. 2200
Little Rock, AR 72201
P: (501) 372-0800
F: (501) 372-6453
Counsel for Plaintiffs
Of Counsel:
Geoffrey T. Blackwell
N.J. Bar No. 120332014
Pa. Bar No. 319778
American Atheists, Inc.
718 7th St. NW
Washington, D.C. 20001
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